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CORRIGENDUM 

ORDER-IN-APPEAL NO.CHD-EXCUS-00I-APP-321-2019-20 DATED 24.04.2019 

In the Order-in-Appeal No. CHD-EXCUS-OO 1-APP-321-20 19-20 Dated 24.04.2019 issued in 

respe t of the appeal filed by Mis Ambuja Cement Ltd., Village Suli, PO Darlaghat, Tehsil Arki, 

Distt. Solan, HP under C.No. 56/CE/Appl/CHD/20 1 8-1 9/2289-2293 dated 01.05.2019 against Order 

in-Original No.LTU/MUM/CX/GLT-6/R-26/2016-17 dated 15.09.2016, the words "ORDER-IN 

APP L NO- CHD-EXCUS-00I-APP-321-2019-20 Dated 24.04.2019" appearing in the preamble 

and a page No.1 of the order, may be read as "ORDER-IN-APPEAL NO- CHD-EXCUS-OOI-APP- 

09-20 9-20 Dated 24.04.2019". The above O-I-A stands modified to this extent only. 

L 
(Dr~!Jlrnl~~la) 

~ COMMISSIONER (APPEALS) 
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1. The Pr. Chief Commissioner (CZ), Central Goods & Services Tax, Chandigarh. 
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CHANDIGARH, 
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NATION 
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MA KE C. R. BUILDING, PLOT NO. 19, SECTOR 17- C, 

CHANDIGARH, 
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PH. 0172-2720240. (dhr5tol-0172-2720240 

C No. 56/AICE/CHD/2018-~_ c2d-/J 
Appeal No. 56/AICE/CHD/2018-19 

Dated: 

ORDER-1N-APPEAL 

:J~I 
Dated: ;2_~N Order- In- Appeal No: CHD-EXCUS-OO I-APP- -19-20 

Mis Ambuja Cement Ltd. Elegant Business Park, 31d 
Floor, MTDC Cross Road-'B', Andheri- Kurla Road, Near 

Name of the Appellant Kohinoor Hotel, Andheri (East), Mumbai-400059 on 
behalf of Mis Arnbuja Cement Ltd at village- Suli, PO 
Darlaghat, Tehsil Arki, Distt-Solan, HP 

Order-ill-Original & date LTU/MUM/CX/GLT-6/R-26/2016-17 elated 15.09.2016 

Adjudicating Authority Deputy Commissioner of Central Excise, Large Taxpayer 
Unit-(CrU ), World Trade Centre, 28th Floor, Cuffe 

I 
Parade, Mumbai 

I Amount of refund Involved Rs. 198,18,58,315/- & interest of Rs. 85,95,57,524/- 
I , 
I (calculated upto 31.10.2015) I 

Period Involved February 2005 to February 2013 

1 i 

With the implementation of CST 1V. ef I" JlI(V 2017, Central Board of 
Excise & Customs vide Circular No. 1056105120 I7-CX dated 29.06. 2017 issued 
under F No. 267 14012017-CX 8, issued directions relating to Handling of legacy 



dated 23.04.2018 transferred the pending present appeal to this office for decision, 
since the manufacturing units of the claimant appellant falls under the jurisdiction 
of this office. Accordingly, J take up the subject appeal flied by the appellants for 
disposal by this order. 

2. Mis Ambuja Cement Ltd. having their corporate office at Elegant Business 
Park, 3rd Floor, MIDC Cross Road-'B', Andheri Kurla Road, Near Kohinoor Hotel, 
Andheri (East), Mumbai-400059 has filed the subject appeal on behalf of their 
manufacturing unit situated at Village- Suli, PO Darlaghat, Tehsil Arki, Distt 
Solan, HP (for brevity 'the Appellants'), against the Order-in-Original No. 
LTU/MUM/CX/GLT-6/R-26/2016-17 dated 15.09.2016 (for brevity 'the impugned 
order') passed by the Deputy Commissioner of Central Excise, Large Taxpayer 
Unit-(LTU), World Trade Centre, 28th Floor, Cuffe Parade, Mumbai (for brevity 
'the adjudicating authority') which is being taken up for decision. 

3. Briefly stated, the Appellant was registered as a Large Taxpayer Unit having 
Membership No LTU/MUM/2212. Vide their letter dated 04.11.2015 the appellant 
had requested for refund of amount Pre-deposited "Under Protest" amounting to Rs 
198,18,58,3151- after setting off the Cenvat Credit of Rs 11,23,89,0051- availed on 
inputs and input services used in the captive consumption of Clinkers during the 
period from February 2005 to February 2013. They had also claimed interest ofRs 
89,95,57,524/- for the period from February 2005 to October 2015 as per the 
provisions under Section 35 FF of the Central Excise Act, 1944 (say the' Act'). 

4. The subject refund claim filed by their unit situated at Village- Suli, PO 
Darlaghat, Tehsil Arki, Distt-Solan, holding Central Excise Registration no. ECC 
No. AAACG0569XM002 (hereinafter referred to as the claimant units of the 
appellant) and were engaged in the manufacture of excisable goods viz. Cement & 
Clinker falling under Chapter 25 of the First schedule to the Central Excise Tariff 
Act, 1985 (say the 'CETA') and availing Cenvat credit on Inputs, Capital Goods 
and Input Services in terms of Cenvat Credit Rules, 2004 (say the ·CCR'). 

5. The claimant units of appellant vide their letter dated 15.12.2004 addressed 
to the Assistant Commissioner of Central Excise Division, Shimla, exercised their 
option for claiming exemption from payment of whole of Central Excise Duty on 
Cement cleared from their Darlaghat unit, in terms of Notification No. 50/2003-CE 
dated 10.06.2003 (area based exemption) as they had undertaken substantial 
expansion of the installed capacity of' Cement manufactured from 1.0 million 
tonnes per annum to 1.6 million tonnes per annum during the financial year 2004- 
2005.Further, they had also intimated regarding availmcnt of exemption for 
corresponding intermediate product viz Clinker, in respect of its manufacture and 
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captive consumption within the factory under Notification No. 67/95-CE dated 
16.03.1995 read with clause (vi) of the proviso thereto. 

6. The Assistant Commissioner, Central Excise Division, Shimla vide his 
letter dated 24.02.2005 categorically informed the claimant unit that the benefit of 
exemption to Clinker used for captive consumption under notification no. 67/95- 
CE dated 16.03.1995 was not available to them as this exemption was only 
applicable in respect of goods which were not exempt from payment of Central 
Excise duty. They were also informed that clause (vi) of proviso to the otification 
No 67/95-CE was not applicable in their case as the intermediate goods namely 
Clinker goes only into the manufacture of exempted product Cement (exempted 
vide otification No 50/2003 dated 10.06.2003) and that provisional assessment 
was not applicable in the case as there was no dispute in regard to valuation and 
further requested them to discharge the duty liability on the quantity of clinker 
captively consumed without any default. The claimant unit vide their letter dated 
07.03.2005 addressed to Assistant Commissioner, Central Excise Division, Shimla 
intimated that they were debiting in PLA the amount of Central Excise duty and 
Education Cess, being pre-deposit of the duty relatable to the quantity of clinker 
captively consumed in the month of February 2005, strictly under protest and 
without prejudice. 

7. Against the letter dated 24.02.2005 of the Deputy Commissioner of Central 
Excise, Shimla, the claimant appellant filed appeal before the Commissioner 
(Appeals), Chandigarh who vide Order-in-Appeal No 87/CE/CHD/2005 dated 
07.03.2005 dismissed the appeal on the grounds that the letter dated 24.02.2005 
was not an appealable order. 

8. Against the said Order-in-Appeal No 87/CE/CHD/2005 dated 07.03.2005, 
the appellant preferred appeal before the CESTAT, New Delhi who vide its order 
No. 432/05-NBA dated 28.03.2005 remanded the case back to the Commissioner 
(Appeals) for passing fresh order after affording a reasonable opportunity to the 
appellants of being heard in support of their contention. Thereafter, the 
Commissioner (Appeals), Chandigarh vide his Order-in-Appeal o. 
190/CE/CHD/05 dated 16.05.2005 dismissed the appeal and directed the appellant 
to pay duty on clinker consumed captively on the grounds that the contention of 
the appellant that they should be considered to be a manufacturer or both dutiable 
and exempted final products as they were clearing clinkers on payment of duty and 
Cement on Nil rate of duty was wrong and what had been manufactured out of the 
intermediate goods i.e. clinker was only exempted cement. 



Order To. S/449/WZB/200S/CIII dated 13.06.200S remanded back the case to the 
adjudicator and observed that the issue of eligibility of exemption under 
Notification No 67/9S on Clinker under proviso clause (vi) thereof had not been 
considered. The Assistant Commissioner of Central Excise Division, Shimla vide 
010 No. 37/AC/S/OS dated 09.09.2005 adjudicated the matter and once again 
denied the benefit of exemption to the clinker captively consumed under the 
Notification No. 6711995. The claimant appellant again preferred an appeal against 
the said 010 dated 09.09.2005 before the Commissioner of Central Excise 
(Appeals), Chandigarh and vide stay order dated 28.09.2005 the Commissioner 
(Appeals) directed the Appellant to pre-deposit the full amount under section 35F 
of the Act. Further, the Commissioner (Appeals) vide Order In Appeal o. 
38l1CE/CHD/05 dated 26.10.2005 once again dismissed the appeal and the 
appellant was directed to pay duty on clinkers consumed captively. The matter 
again came up before CESTAT, New Delhi which was dismissed vide final Order 
No. 360-61/06-EX dated 07.03.2006. Against the said order of the CESTAT dat d 
07.03.2006, the appellant filed a Civil Appeal No. 2793/2006 dated 01.07.2006 
before the Hon 'ble Supreme court. The Apex Court vide its judgement dated 
21.08.2015 (issued on 01.10.2015) confirmed the stand of the appellant and set 
aside/quashed the CESTAT decision and allowed the appeal filed by the appellant. 
As such, the Appellant became entitled to the refund of the amount of Excise Duty 
deposited under protest. 

10. Accordingly, the appellant filed the refund claim dated 02.11.2015 
alongwith copies of the documents before the Deputy Commissioner, Central 
Excise & Service Tax, L TU, Mumbai. However, the authorities noticed certain 
shortcomings and a Deficiency Memo dated 30.1 1.2015 was issued to the appellant 
followed by reminders dated 15.01.2016 & 29.0 1.2016. Further scrutiny of the 
documents, filed by the appellant on 25.02.2016, revealed that they had paid duty 
in respect of quantity of clinkers cleared for captive consumption in each of the 
month either directly through Challan or sometimes debited in their PLA after 
availing credit of the amount paid through Challan or partly through Challan or 
partly through Cenvat Credit availed by them. They further submitted that they had 
availed Cenvat Credit on Inputs to the tune of Rs 25,28,24,809/- and Rs 
8,49,84,044/- on the input services (Total Credit of Rs 33,78,08,853/-) used in the 
manufacture of Clinker during the subject period. The appellant further submitted 
the ratio of clearance of Clinker after payment of duty to the total clearances of 
Clinker i.e. 33.27% of the total clearance of the Clinker was being captively 
consumed for the manufacture of Cement. Hence, on this ratio, the Cenvat Credit 
availed on the Clinker captively consumed for the manufacture of exempted 
Cement was Rs 1 1,23,89,005/-. 
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11. The claimant appellant vide their letter dated 25.02.2016 submitted their 
reply/documents and further submitted that the duty in respect of which refund had 
been claimed had neither been charged nor realised from any customer or from any 
other person and therefore the amount would be refundable only to them in terms 
of provision under Section 11 B(2)( d) of the Act. 

12. The reply dated 25.02.2016 of the appellant was scrutinised and they were 
requested vide letter dated 03.03.2016 to submit further details of the amounts of 
the break-up and to clarify the difference in the amount shown in the Annexure and 
the refund claimed. The appellants vide their letters dated 23.03.2016 & 
19.04.2016 submitted replies and further submitted that the amounts deposited 
under protest towards central excise duty on clinkers captively consumed were 
debited to an "Asset Account" which was thereafter grouped and netted off against 
Liability Grouping. Appellant also submitted break Lip of the raw material 
consumed shown in the CAS-4 Certificate issued by the Cost Auditors for Cement 
for the period from March 2011 to February 2013, Cost Data sheets for Clinkers 
for the period 2005 to 2010 and CAS-4 certificate for Clinker for the period from 
March 2011 to February 2013, duly certified by the Cost Auditors. Accordingly, 
the appellant sought for claiming refund of central excise duty paid under 
protest/pre-deposit totally amounting to Rs. 198,18,58,315/- under section 35 F of 
the Act on the captively consumed clinker. They had also sought interest 
amounting to Rs. 89,95,57,524/- under section 35FF of the Act, for the period from 
February 2005 to October, 2015. 

13. The Deputy Commissioner (CX), Large Tax Payer Unit, Mumbai i.e. the 
adjudicating authority vide the impugned order dated 15.09.2016 sanctioned the 
refund of Rs. 191,09,14,680/- as the excess duty paid and claimed by the appellant 
but ordered the same to be credited to the Consumer Welfare Fund in terms of first 
proviso (d) of Section] 1 B(2) of the Act read with Section 12B of the said Act as 
their refund claim was hit by the aspect of unjust enrichment applicable in this 
case. Further, the claim of interest amounting to Rs. 89,95,57,524/- on their above 
mentioned refund claimed amount in terms of Section 35FF of the Act, as 
applicable, was also rejected by the adjudicating authority for the reasons 
mentioned in the order. The adjudicating authority during the process of 
adjudication observed that the appellant in their refund claim had deducted the 
amount of Rs 11,23,89,005/- Cenvat credit availed by them from their claim of 
total excess duty paid amounting to Rs 209,42,47,320/- and accordingly filed their 
refund claim Cor an amount of Rs 198,18,58,315/- towards excess duty paid by 
them. Further, the appellant had also agreed to deduct the appl icable interest on the 

refund claimed amount. 
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Interest amount of Rs 7,09,43,635/- was worked out for the period upto 
31.08.2016, which was required to be deducted from the refund claim, as agreed by 
the appellant. Hence, in this case, the actual amount of refund claimed worked out 
to Rs 191,09,14,6801-, which was sanctioned by the adjudicating authority and 
ordered the same to be credited to the Consumer Welfare Fund. 

14. The said order dated 15.09.2016 of the adjudicating authoritv was 
challenged by the claimant appellants before the Hon'ble High court of Bombay by 
way of Writ petition No 2734/2016, which was dismissed by the Hon'ble High 
court vide order dated 09.01.2017 on the ground of availability of alternate remedy 
of filing an Appeal. 

15. The aforesaid order of the Hon 'ble High Court was once again challenged 
by the appellant before the Hon'ble Supreme Court in SLP No. 1051112017. The 
Hon'ble Supreme Court was pleased to dismiss the said SLP by an order dated 
10.04.2017, while granting six weeks' time to the appellant herein to file an appeal 
against the order dated 15.09.2016 of the adjudicating authority. Accordingly, the 
present appeal was filed by the appellant before the Commissioner (Appeals), 
Large Tax Payer Unit, Mumbai, against the impugned order on the grounds which 
interalia are summarized as under: 

• That the impugned order was based on a fundamentally erroneous legal 
approach that if the excise duty paid by the appellant had been debited to its 
profit & loss account, then it must be presumed that they had passed on the 
burden of excise duty to its customers, thereby attracting Section 11 B(2) of 
the Act. 

• That the impugned order was based on the fundamentally erroneous legal 
premise that if the sale price of the manufacturer was in excess of his total 
cost, the presumption was that the excise duty burden had been passed on 
the customers. 

• That the impugned order completely disregarded the settled legal position 
laid down in several judgements that the only correct method of ascertaining 
whether the appellant had passed on the burden of excise duty to his 
customers was to enquire whether there was an increase in the appellant' 
selling price at the relevant time. In the present case, during the relevant 
period, there were price reductions instead of price increases thereby ruling 
out any possibility of the passing on of the excise duty burden by the 
appellant. 

• That the impugned order completely disregarded the crucial fact that the 
refund sought was in relation to only one of the total of 17 cement plants 
operated by the appellant, lueed by all the plants 
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were sold at the uniform prices, with no higher price being charged in 
respect of the cement cleared form the said plant. 

• That the impugned order was based on a total misreading and/or 
misunderstanding the judgement of the Supreme court in CCE vs. Allied 
Photogrpahics - 2004(166) ELT 3 (SC): 

• That a part of the refund amount represented payments made by the 
appellant pursuant to a pre-deposit order passed by the Commissioner 
(Appeals). They relied upon the decisions in the case of Commissioner of 
Customs (Iniport), Raigad vs Finacord Chemicals (P) Ltd. 20J 5 (! 5) SCC 
697: (20 J 5) 3 J 9 ELT 616 and Bombay High Court and Suvidhe Ld vs Union 
of India- /996(82) ELT 177. 

• That the adjudicating authority had grossly erred in not appreciating that the 
principle relating to unjust enrichment did not apply to the present case at 
all. A significant part of the amounts were deposited as and by way of pre 
deposit. In any event, the deposit was made under protest and without 
prejudice and subject to the outcome of the dispute. It is a settle law that 
deposit mode (as a pre-deposit) without prejudice and under protest, do not 
attract the provisions relating to Unjust Enrichment. 

• That the adjudicating authority had grossly erred in holding that the 
Appellant" s claim of refund W8S hit by the provisions relating to Unjust 
Enrichment under Section 1 I B read with Section 12 B of the Act. 

• That the adjudicating authority had grossly misconstrued the provisions of 
Section 11 B of the Act. The concept of 'unjust enrichment' was mixed up 
with the concept of 'profit' by the Deputy Commissioner. Under the 
provisions of the Act, making profit in business does not amount to passing 
on the burden of the excise duty to the consumer nor does making of profit 
an event to disentitle the appellant from receiving refund, if due. 

• That the adjudicating authority had further erred in concluding that merely 
because profit was made, the burden of excise duty was deemed to have 
been passed on to the consumer. The law did not admit such deeming 
fiction. 

• That the adjudicating authority had erred in holding that the appellant had 
failed to submit details such as audited annual statements/reports, balance 
sheets, profit & loss accounts of the relevant years. The impugned order 
incorrectly recorded that the appellant had failed to adequately submit the 
details as called for and that the appellant had not discharged the burden 
'adequately'. Impugned direction to deposit the refund amount into the 
welfare fund was therefore liable to be set aside on this ground alone. 

• That the adjudicating authority railed to appreciate the significance thereof 
and or the inescapable conclusion arising therefromthat clearly show that 
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the appellant as such could not have recovered the disputed excise duty on 
clinker interalia due to the factors like: nature of the product; alternate 
options to the customer; the demand & supply position; market realities; 
competition limiting its influence in the market place; and the price could 
not be fixed or arrived at on a cost-plus basis. 

• That the adjudicating authority had failed to consider and appreciate the 
documents filed by the appellant, critically analysing the factors influencing 
the price setting process in the appellant company. The documents and the 
explanation rendered clearly show that the burden of the tax has not been 
and could not have been passed onto the consumer. 

• That the adjudicating authority had further erred in not appreciating /not 
following the ratio of the judgements of the Honble Supreme Court and 
Hon'ble High Court which were relied upon by the appellant like the 
judgement in the case of Kedamath Jute Mfg Vs CIT (971) 82 ITR 363 
(SC), the ratio 0 f the order of the Bombay Bench of Tribunal in Elantas 
Beck Vs CCE 2016(339) ELT 325 (Tri.) were ignored . 

• That the adjudicating authority ought to have appreciated that the accounting 
entries and/ or treatment given to the disputed amount in the books of 
accounts and in the financial statements, as a book entry, could in no way be 
an indication or lead to any inference that the amounts deposited under 
protest were recovered from customers or third parties. 

• That the adjudicating authority had erred in not following ratio laid down by 
the Hon'ble Tribunal (West Zone Bench) at Mumbai in the matter ofElantas 
Beck India Ltd. Vs Commissioner of CE & S~I (LTU) reported in 2016(339) 
EL T 325 wherein the Tribunal had clearly held that the duty paid was not 
taken into account of the cost or the final products gets proved with the fact 
that price of the final product before payment of duty and after payment of 
duty remained the same, therefore, duty paid on the intermediate product 
was not part and parcel of the sale value of the finished goods. Since the 
appellant had made profits during the relevant years, the adjudicating 
authority assumed that the duty had been passed on to the customers by the 
appellant. 

• That the adjudicating authority wrongly concluded that only because 
manufacturing expens s of the duty exempted cement manufactured by the 
appellant, included the cost of the raw materials such as Clinker & others, 
besides including other costs/expenses involved in their manufacture, 
therefore, the appellant had passed on the duty to the consumers. 

• That the adjudicating authority had wrongly deduced that if a manufacturer 
had sold its goods at a price higher than or equal to the cost or 



their manufacturing expenses/cost pnce of these goods from their 
realized/received selling prices of those goods from the buyer/consumers. 

• That the adjudicating authority had wrongly placed reliance on and had 
misconstrued the cost data sheet to conclude that cost price/manufacturing 
expenses incurred by the appellant in the manufacturing of duty exempted 
cement also included the duty deposited on clinker captively consumed in 
the manufacture of duty exempted cement. 

• That the strained inference merely to deny the refund "vas unjust, unfair and 
unwarranted and was not contemplated by law. The adjudicating authority 
did not even consider the true import of the submissions made by them that 
the total amount of central excise duty deposited under protest had been 
treated as an expense item and had accordingly been included in the total 
amount of Excise Duty deposited by the appellant, as a whole in that 
accounting year and debited to the Profit and Loss account. 

• That the adjudicating authority ought to have appreciated that while the duty 
deposited under protest was shown as a liability, the same amount was also 
shown as an asset having depo: ited the same under protest. These were 
merely accounting entries in accordance with prudent and conservative 
practices and in accordance with standard accounting principles. 

• That the adjudicating authority failed to consider that the pricing of cement 
was dynamic in nature, which depended on demand and supply. It was well 
established phenomenon which was not just applicable in the case of the 
appellant. but pervades the entire Cement Industry Pricing of cement was 
not at all on the basis of cost-plus factor. 

• That the adjudicating authority had erroneously rejected the appellant's 
claim for interest under Section 35FF of the Act, 1944 in respect of the 
amounts deposited under protest under the circumstances afore-stated and 
entitled to claim and receive interest since 2005 under the said provisions of 
Section 35 FF of the Act. 

• That the duty amount was deposited under protest in view or the demand of 
the department. The matter was sub judice from the year :2005 till the 
Hon'ble Supreme Court decided the matter on 21.08.2015. Interest was 
therefore payable for the entire period and till the date of refund of the entire 
amount. 

• That with the assistance of various comparative data, involving, costs, prices 
and margins for the product in various markets over tested periods it could 
easily be seen that there was no correlation and on occasions negative 
correlation between the actual costs and the market prices and or margins, 
indicating that changes in costs were not passed on through the prices and 
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actually impact the margins. Changes in prices, on the other hand were 
purely market driven and not cost driven. 

• That the adjudicating authority had erred in concluding that if the refund 
claim amount for (I particular year had been shown in any head/heads which 
showed a consolidated amount for lots of other items also including the 
refund claimed amount for that particular years then, details of the amounts 
of break ups of those items including the terms of the refund claimed amount 
in this case for that year, shown separately of that head as shown in the 
above said documents such as balance sheet, profit & loss account, audited 
ann ual financial statements/reports of that year. 

16. Personal Hearing in this case was held on 28.11.2018 which was attended 
by Sh. Arnar Pratap Singh, Advocate, Sh. Ankit A wal, CA, Sh. Alok Mathur, 
General Manager, Sh. Sanjay J. Yeram, Dy. Manger, Sh. Gayan Aneja, G.M. 
Finance & Sh. Sohan Bansal, Manager Taxation on the behalf of the Appellant and 
reiterated the submission as made in the grounds of appeal. A written brief 
containing compilation of Provisions and Case Laws pertaining to the issue was 
submitted by them and further requested 15 days time to submit additional 
submissions before deciding the case, which was allowed to them. 

17. Thereafter, the appellant vide their letter dated 12.12.2018 submitted 
additional submissions which interalia are summarized as under: 

• That the amount of duty paid by them under protest during pendency of 
appeal, was in the nature of pre-deposit made under section 35f of the Act 
and hence, the question of unjust enrichment in terms of Section 11 B of the 
Act, did not arise. They relied upon the number or decisions in the case of 
L&T Ltd. Vs CC, Ahmedabad-2005(189) ELT179 (Tri-Del), CCE 
Coirnbaiore Vs Pricol Ltd. 2015 (320) EL T 703 (Mad.), CCE, Lucknow Vs 
Eveready Industries India Ltd. 2017 (357) ELT I I (All.), CC Vs Mahalaxrni 
Exports- 2010 (258) ELT 217 (Guj), Hawkins Cookers Ltd. Vs CCE, 
Commissioner of Cus. (Preventive) Vs Ghaziabad Ship Breakers Ltd- 
2010(259) ELT 522 (Guj), Hawkins Cookers Ltd. Vs CCE Chandigarh-l- 
2017(6) GSTL-308 (Tri- Chan.) etc 

• That in the present case, the impugned amount had been paid under protest 
in compliance of order of Commissioner (Appeals), which was never stayed 
by the higher forum and hence, the question of unjust enrichment did not 
arise at all. 

was to be claimed by 
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the applicant. Once the amount paid as duty under protest was held to be not 
payable by virtue of exemption notification, the amount so paid cannot be 
termed as duty for any purpose. Hence, the provisions of Section IlB were 
not applicable in such scenario and the said amount was ref-undable to them. 
In this regard, they relied upon the judgments in the case of Geojit BNP 
Paribas Financial Services Ltd Vs CCE, Customs & ST, Koehi-20 15(39) 
STR 706 (ker), CCE Bangalore Vs. KKR Constructions -2012 (26) STR 195 
(Kar) & Dalmia Cement (8harat) Ltd Vs CCE, Nellore 2017(357) ELT 851 
(Tri-Hyd). 

• That merely charging of duty paid to the Profit & Loss Account was not 
relevant factor for determining unjust enrichment. Payment of excise duty 
on clinker or charging off the said duty to the profit & loss account had no 
relevance for determination of Cement prices. Thus, if the appellant was 
able to earn margin on sale of cement despite of making payment of duty 011 

clinker, it could not be considered as a valid ground to conclude that the 
appellant had recovered the excise duty on clinker from the Cement buyers. 
The appellant placed Reliance on the following judgments: 

1. Decision by the Hon'ble High Court in the case of CCE Pune - 1 Vs 
Sandvik Asia Ltd.-2015(323) ELT 431 (Bom). 

2. Decision by CESTAT in the case of Elantas Beck India Ltd Vs., CCE 
& ST., LTU-20 16(339) ELT.325 (Tri-Mum). 

3. Decision by the Hon'ble High court in the case of CCE Vs Mis 
Aquasub Engineering.-2018(1) TMI 1169. 

4. Tarapur Coatings & Adhesives Pvt Ltd. Vs CCCI). Mumbai-2009 
(234) EL T.466 (Tri-Mum) 

5. CCE, Coirnbatore Vs rlm,v Tech Power- 2006(202) ELT 404 (Mad.) 
6. CCE, Chandigarh Vs Metro Tyres Ltd.-1996(82) EL T 95 (tri). 

• That interest should be allowed in terms of Section 35FF of the Act. While 
rejecting the claim of interest the adjudicating authority had segregated the 
said claims into two periods i.e. May 2005 to 09.05.2008 and 10.05.2008 to 
February 2013. Section 35FF was inserted in the Act w.e.f 10.05.2008. 

• That the claim of interest for the period 10.05.2008 to February 2013 was 
rejected on the premise that the appellant had paid duty on clinker and said 
duty could not be termed as pre-deposit. These findings were grossly 
incorrect. The Commissioner (Appeals) vide OIA dated 29.09.2005 held that 
the duty was payable on clinker and the appellant was directed to pay it. 
Accordingly, the appellant paid the amount on monthly basis as duty under 
protest and Ii Ie appeal before Tribunal. Later ,~c;jr case \\ as decided by 
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the Apex court in favor of the appellant and thereby directions to pay duty 
were set aside. Hence, the amount deposited as duty under protest before 
filing the appeal remains pre-deposit under section 35F of the Act. Reliance 
is made upon the following judgment. 

1. Hawkins Cookers ltd Vs. CCE, Chandigarh-I- 2017(6) GSTL.308 (Tri 
Chan.) 

2. Oil India ltd. Vs CCE, Dibrugarh-20 16- TIOL-3326-CESTAT-KOI 
3. Bharat Petroleum Corporations Ltd. Vs CCE-2018-TIOL-1217- 

CESTAT-Bag 
4. Arthanari Loom Centra Vs Secretary CBCE-20 16(332)EL T 778 (mad) 
5. Varsha Polymer Products Pvt Ltd vs CC-2014(301) ELT 128 (Tri-Ahmd) 

• That the adjudicating authority had held that since the appellant had claimed 
refund of an amount lower than the amount of duty paid under protest, the 
claim would be processed only for an amount claimed by the appellant. The 
appellant was entitled to the refund the entire duty paid under protest 
through PLA , irrespective of the fact whether the appellant has filed any 
application for claiming it or not. Therefore, the processing of refund 
amount, claimed by the appellant was wrong and against the settled legal 
position. 

18. I have carefully gone through the facts of the case, impugned order, appeal 
filed by the Appellants as well as the submissions made by them at the time of 
personal hearing as well as the subsequent additional submissions filed by them. 
The issue before me to be decided in this case is whether the appellants are entitled 
to refund of central excise duty paid under protest/pre-deposited on the captive 
consumption of Clinkers used in the manufacture of Cement, in cash or not in view 
of the unjust enrichment? 

19. I find that the Appellant was registered as a Large Taxpayer Unit having 
Membership No LTUIMUM/2212 vide their letter dated 04.11.2015. Post 
implementation of the GST, the subject appeal was transferred by the 
Commissioner (Appeals), LTU, Mumbai to the office of the Commissioner 
(Appeals), Chandigarh, for deciding the appeal pertaining to refund claim of 
amount pre-deposited "Under Protest" by their manufacturing units situated at 
Village- Suli, PO Darlaghat, Tehsil Arki, Distt-Solan, (1~IP). The claimant appellant 
was engaged in the manufacture of excisable goods viz. Cement and Clinker 
falling under Chapter 25 of the CETA. They were also availing Ccnvat credit on 
inputs, capital goods and input services in terms of the_C.£:R. Vide their letter dated 
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15.12.2004, the claimant units exercised their option for availing the area based 
exemption in terms of Notification No 50/2003-CE dated 10.06.2003 by expanding 
the capacity of their units by 25% or more, which was allowed to them by the 
jurisdictional Deputyl Assistant Commissioner of Central Excise, Shimla. They had 
also intimated to the jurisdictional Deputy Commissioner, Shimla regarding 
availment of exemption for corresponding intermediate product viz. Clinker in 
respect of its manufacture and captive consumption within the factory under 
Notification No. 67/95-CE dated 16.03.1995 by fulfilling the obligation under Rule 
6 of the CCR. However, the DC Shimla vide letter dated 24.02.2005 denied the 
same to the appellants. 

20. Against the Orders of the DC Shimla dated 24.02.2005, the appellants filed 
appeal with the Commissioner (Appeals), Chandigarh who vide Order-in-Appeal 
No 87/CE/CHD/200s dated 07.03.2005 dismissed the appeal. Against the Order 
in-Appeal No 87/CE/CI-lD/200s dated 07.03.2005, the appellant preferred appeal 
before the CESTA T, Principal Bench, New Delhi vide its order No. 432/0s-NBA 
dated 28.03.2005 remanded the case back to the Commissioner(Appeals) for 
passing fresh order after affording a reasonable opportunity to the appellants of 
being heard in support of their contention. Thereafter, the Commissioner 
(Appeals), Chandigarh vide his Order-in-Appeal No. 1901CE/CHD/Os dated 
16.05.2005 dismissed the appeal and directed the appellant to pay duty on the 
Clinkers. The claimant appellant again preferred an appeal before the CESTAT, 
Mumbai against the subject OrA dated 16.05.2005. CESTAT, vide its Final Order 
o. S/449/WZB/200sICrlI dated 13.06.2005 remanded back the case to the 

adjudicator. The Assistant Commissioner of Central Excise Division, Shimla vide 
0]0 No. 37/AC/S/Os dated 09.09.2005 adjudicated the matter and once again 
denied the benefit of exemption to the clinker captively consumed under the 
Notification No. 6711995. The claimant appellant again filed an appeal against the 
said oro dated 09.09.2005 before Commissioner (Appeals) which was once again 
dismissed vide OlA No. 381/CE/CHD/OS dated 26.10.2005 and the appellant was 
directed to pay duty on clinkers consumed captively. The appellant again filed 
appeal before CESTAT, New Delhi which was dismissed vide Final Order No. 
360-61106-EX dated 07.03.2006. Against the said order of the CESTAT dated 
07.03.2006, the appellant filed a Civil Appeal No. 2793/2006 before the Bon'ble 
Supreme court. The Apex Court vide its judgement dated 21.08.2015 set aside and 
quashed the order ofCESTAT and allowed the appeal riled by the appellant. 

21. Accordingly, the appellant filed the instant refund claim dated 02.11.2005 
of the duty paid under protest/pre-deposit made under Section 35F of the Aet 
alongwith interest under Section 3sFF of the Act for the period from February 
2005 to February 2013, which was sanctioned by the Deputy Commissioner, 
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Central Excise & Service Tax, LTU, Mumbai vide Order dated 15.09.2016 and 
ordered the same to be credited to the Consumer Welfare Fund in terms of para (d) 
of the first proviso to Section 11 B(2) read with Section 12 B of the Act as the 
refund claim was hit by the aspect of Unjust Enrichment. The claim of interest 
amount was also rejected by the adjudicating authority vide the said impugned 
order. 

22. In this regard] find that the claimant appellant has pleaded that their case is 
not hit by the aspect of unjust enrichment and sought the refund of duty paid on 
clinker in cash instead of transfer to Welfare Fund which is not tenable in as much 
as the adjudicating authority has already discussed the appellant case at length in 
the impugned order and has categorically observed that the appellant in their 
balance sheets has shown the central excise duty paid on the clinker captively 
consumed under the head 'manufacturing expenses & other expense' which 
includes the amount claimed as refund in the subject case by them in their profit & 
loss account of the relevant periods. The appellant had treated the amount of duty 
paid and claimed as refund in the subject case, as expenditure in their profit & loss 
account of the respective years and have not shown the same as receivable in their 
financial records. Therefore, the appellant cannot be said to have passed the test of 
unjust enrichment. The appellant had stated that they had made provisions for the 
said amount in their financial records as expenditure which clearly implies that the 
duty paid was shown as expenditure and form due part of the profit & loss account. 
They had failed to rebut the presumption mentioned in section 12B read with 
section 11 B of the Act to show that duty incidence had not been passed on to the 
buyers and had also failed to produce any such certificate issued by the CA to that 
effect, rather the facts of this case are conclusively leading to recovery of duty 
from the consumers/buyers of those cement by the appellant. 

23. [find that the Central Board of Excise & Customs has issued a Draft 
Circular in the month of August 2016 under F. No. 137/29/2016-Service Tax 
which dealt with the application of principle of "Unjust Enrichment" in case of 
refund which reads as under: 

2.1 111 view of the provisions contained in clause (a), (b) or (c) of sub-section (2) 
of Section 11 B of the CEA, it is provided that the principle ofunjust enrichment is 
not applicable in following cases: 

2. I. J duty paid on exports; 
2. 1.2 duty paid on inputs / input services used in the manufacture of exported 

goods / for provision of exported services: 
2.1.3 unspent balance lying in PLA. 
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2.2 1n other words, it would be presumed that in all other cases the incidence of 
duty has been passed on by the person who has paid the duty. if duty is found not 
payable otherwise but the incidence has been passed on to some other person then 
excess amount of duty or interest is liable to be credited to Consumer Welfare 
Fund established under Section J 2C o] the CEA. This presumption however is a 
rebuttable presumption as the incidence of indirect taxes on goods and services is 
expected to be borne by the ultimate consumer only. 
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24. Whereas, I find that the adjudicating authority has clearly observed that on 
scrutiny of the balance sheets of the appellants, it )vas seen that the central excise 
duty paid on the clinker captively consumed as shown under the head 
'manufacturing expenses & other expense' includes the amount claimed as refund 
in the subject case by them in their profit & loss account of the relevant periods, 
The appellant had treated the amount of duty paid and claimed CiS refund in the 
subject case, as expenditure in their profit & loss account of the respective years 
and have not ShOII'1? the same as receivable in {heir financial records. Therefore, 
the appellant cannot be said to hove passed the test of unjust enrichment. 
Moreover, I find that the appellant has nowhere tried to justify/establish their stake 
rather have been trying to justify their claim on other flimsy grounds. Moreover, at 
no point of time the appellant has ever submitted any proof like certificate of the 
Chartered Engineer, to the department that they had not recovered the duty paid 
under protest on the Clinkers. Hence, the adjudicating authority has correctly 
transferred the amount to the Welfare Fund, 
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• 25. In the case of V.O./ Vs, Jain Spinners Ltd. reported as 1992 (61) ELT321 
(SC) while deciding the issue the Hon'ble Apex Court had ruled as under: If the 
contention advanced by the learned counsel is accepted. it would defeat {he 
amended provisions of the Act, it would then be open to the assesses to obtain 
orders from Courts as in the present case, and instead of paying the assessed 
amount ofduty to the authorities, deposit it in the court and raise a plea that what 
is deposited in the court is not duty and the assessees (Ire entitled to get the refund 
either directly FOIll the court or if if is withdrawn by {he authorities, from the 
authorities, notwithstanding that they have passed on the duty to others. /t would 
create two artificial classes of the assesses, viz., those 'who have paid the duty to 
the authorities and those who have obtained orders from the courts for depositing 
the duties in courts. The former will, and the later 11'i1l not be governed by the 
amended provisions of the A ct. This would result in a discriminatory and invidious 
situation. The view canvassed by the learned counsel will also open a nell' door for 
unjust enrichment by enabling the assesssees to by-pass the statutory provisions 
which have been specifically enacted to prevent the malpractice. (para 25). The 
Apex Court had further held in the case ibid that tlte deposit made by the 
respondents in the court has to be held (IS one towards the duty. (para 26) Th us, 
the provision of unjust enrichment (Ire equally applicable to deposits of duty 
made by the assesses either with the Courts or with the authorities and a/so to 
the payment of duty that lias been secured by way of bank guarantees, made 
pursuant to the interim orders of the Courts. 

26. The Supreme Court ill tile case of Val Vs-. ITC Ltd. Reported as 1993 (67) 
ELT 3 (SC) has held that in the event of failure of the assesses to rebut the 
presumption in the Section 12 B of the Central Excises and Salt Act, 1944, 
directions were issued to the assessee to pay back the amount of refund received by 
it along with 12% interest in accordance with interim orders of the Court. The 
Hon'ble Court further directed that on the failure of the respondent to pay the 
amount as per the above direction, the Deptt. shall be entitled to encash the bank 
guarantees and/or take such other steps as may be available to it in law for 
recovery of the amount. From the foregoing, it emerges: 

(i) that the bank guarantees furnished pursuant to the interim orders of the courts to 
secure the amount of the courts to secure the amount of Central Excise duty with 
the department have been accorded a same status to that of the duty paid by the 
assessee by way of cash deposits either with the Courts or with the department. 

(ii) that the amended provisions of Sec. 11 B read with Section 12B of the Act 



• (iii) that only the Assistant Collectors of Central Excise, empowered under Sec. 11 
B of the Central Excise and Salt Act, ] 944 to sanction the refund to any person, 
after examining the unjust enrichment aspect. 

The Hon'ble Supreme Court in the C(!SC of Oswal Agro Mills Ltd, Ludhiana Vs. 
Ors in SLP (c) No. J 8175/93 took a d ifferent view and has held that this court 
having once decided the appeal on merits in favour of the petitioners, the bank 
guarantees of their own should expire and lapse and the amended provisions of 
Sec. lIB of the Central Excises and Salt Act, 1944 pertaining to refund are not 
applicable to these bank guarantees furnished pursuant to interim orders of this 
court. The question, 'whether it can be said that the furnishing of a bank guarantee 
for all or part of the disputed excise duty amount pursuant to an order ofthe court 
is equivalent to payment of the amount of excise duty came up for argument before 
the Hon'ble Supreme Court again in the review petition filed by the department in 
the case of Oswal Agro Mills Ltd. Vs .. -isstt. Collector of Centred Excise, Ludhiana 
reported as 199-1 (70) ELT48 (SC). The Hon'bel Supreme Court held that in their 
view the answer is in the negative Section 11 B applies when an assessee claims 
refund of excise duty. A claimfor refund is claim for repayment. It presupposes 
that the amount of the excise duty has been paid over to the department. It is then 
the department would be required to repay or refund that excise duty. Tn the 
aforesaid judgment, the Supreme Court distinguished the judgment in the case Jain 
Spinners (Supra), and held that it applies to a case \\ here excise duty has been 
deposited in a Court pursuant to an interim order and has been withdrawn by the 
excise authorities. In such a case, clearly the assessee has to make an application 
for refund and to such a case, therefore, the provisions of Sec. l l B squarely apply. 
In view of the review judgment of the Hon'ble Supreme Court in the case of OSH'GI 

Agro Mills Ltd. Vs. A. C C. E .. Ludhiana (Supra), it appears: (i) that the bank 
guarantees furnished pursuant to interim orders of the Court, to secure the amount 
of the Central Excise Duty with the department have been accorded a status 
different than that of duty paid by the assessee by W<.1)' or each deposits either with 
the court or with the department. (ii) that mode or securing the payment or Central 
Excise duty is relevant to decide the question of refund than to determine as to 
whether incidence of duty has been passed on before sanction of refund by the 
proper officer to the claimant. (iii) that Courts have to examine the issue of unjust 
enrichment at the time or the deciding stay application and LO give their finding as 
to whether payment of duty is to be secured by cash deposits or bani' guarantees. 
because the former will and later 'will not be governed by the amended provisions 
of the Act. Section 12B of the Act creates a rebuttable presumption that every 
person who has paid excise duty has passed on the burden of the same to the 
buvcrs of such goods. The burden of proof is on the I)CI" . rinz the refund to 

• c.- ~ <Ii,.., ~ 

establish that he had paid the duty but ot passed on ~<}~h:i~'~~ buyer of' such e )~>;,~ ~.~ 17 
's' '-' r' ' ?f e r-1 
~~~ ~<YJ"'i....~ ;r;o 

'" >1<1 ;;,.._ >!,.._ \\. -'<ITt ~. ,$I 
\\ ~ ('~ ~\._~ 

\ z-, "'· .•. ;~arh •• '\' -v /. 
':.~~,J,~ ~ 



, goods. In view of this. it appears the assesses are required to rebut the presumption 
even for their claim for release of the bank guarantees. as these have been 
furnished to secure the Central Excise duty, because of the Court orders, otherwise 
the assesses were required to pay the disputed amount of dULY to the department. 

27. From the aforesaid, I clearly find that the appellant failed to establish that 
the incidence of duty has not been passed on to the customers and the refund is not 
hit by unjust enrichment and the adjudicating authority has correctly sanctioned the 
refund to the extent the amount mentioned in the impugned order by way of 
transfer to the Welfare Fund and 1 uphold the same. 

28. In view of the above, the appeal of the appellant is rejected ancl the order of 
the adjudicating authority is upheld. 

REGD.A.D 

2-4iltl U) (Dr Sum n lBaHl 
~ L- COMMISSIONER (AI' EALS) 

Mis Ambuja Cement Ltd 
village- Suli, PO Darlaghat, Tehsil Arid, 
Distt-Solan, HP 

COPy to :- 
1. The Principal Chief Commissioner CCZ), Central Excise, Chand igarh. 
2. The Commissioner, CGST Commissionerate, Shimla J 
3. The Deputy Commissioner, CGST Division, Dha rmshala 
4. Guard file. ~' '" ) \ 
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