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Dated: - !l6').£' t l~ C. No. APPL-COMMOCEXl369/2019-GST-APL-CHD ___.--:-;:: 
Appeal No.40/A/CE/CHD/2018-19 QS-\O 

1. ORDER-IN-APPEAL 

Final Order No.: CHD-EXCUS-OOI-APP- 8S-=19-20 Dated: 

Name of the Appellant 
Mis Auro Textiles, Sai Road, Baddi, Distt Solan, 
HP 

Order-in-Original No & Date 19/CE/JC/SML/2017-18 dated 22.03.2018 

Adjudicating Authority The Joint Commissioner, Central GST 
Commissionerate, Shimla. 

Amount of Central Excise Rs. 59 ,30,979/- 
Duty involved 
Amount Penalty imposed Rs. 50,30,979/- 

Period of Dispute April -2004 to March-2005 

Mis Auro Textiles, Sai Road, Baddi, Distt Solan, HP, (hereinafter referred to as 
"the appellant") has filed the subject appeal against the Order-in-Original No. 
19/CE/JC/SML/2017-18 dated 22.03.2018 (for brevity 'the impugned order') passed 
by the Joint Commissioner, Central GST Commissionerate, Shimla (for brevity 'the 
adjudicating authority') . Accordingly, I take up the subject appeal for decision. 
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3. During the course of audit of the appellant's unit for the year 2004-05, AG 
(Audit), HP, it was observed that they were generating electricity besides 
manufacturing excisable goods and were partially selling it outside the factory 
without payment of duty being exempted goods and partially utilizing electricity 
generated within the factory, for manufacture of excisable goods. The appellant had 
availed Cenvat credit of the duty paid on inputs such as fuel used in the generator for 
generation of electricity and the credit of duty so taken was utilized by the appellant 
for payment of duty on the excisable goods manufactured by them. 

4. The provisions of Rule 6(1) of the CCR stipulated that Cenvat credit shall not 
be allowed on such quantity of inputs which was used in the manufacture of 
exempted goods. The appellant had manufactured the exempted goods viz electricity 
from the Cenvatable inputs, which was partially captively consumed in the 
manufacture of the dutiable finished goods and partially cleared without payment of 
duty. Since the appellant failed to maintain separate records and the inventory of the 
inputs used in the manufacture of electricity cleared without payment of duty and 
used in the manufacture of electricity captively consumed in the manufacture of 
dutiable goods, they were required to pay an equal to 8% from 01.04.2004 to 
09.09.2004 or 10% with effect from 10.09.2004 of the total price of the exempted 
goods viz electricity cleared without payment of duty under the provisions of Rule 6 
(3)(b) of the CCR as amended which stipulated that the Cenvat credit should not be 
allowed on such quantity of inputs, which was used in manufacture of exempted 
goods. During the period from April 2004 to March 2005, they had sold 17062936 
units of electricity at a price of Rs. 64,41,35,057/- and were required to paylreverse 
an amount of Rs. 59,30,979/- i.e. 8% 1 10% of the price of the exempted goods. 

5. Accordingly, Show Cause Notice dated 08.03.2006 was issued to the appellant 
for recovery of Central excise duty of Rs. 59,30,979/- under Rule 12/14 of the CCR 
read with Section llA of the Central Excise Act alongwith interest and penalty under 
Rule 13/15 of the CCR read with Section 11 AC of the Act for contravention of the 
provisions of Rule 6(1) and Rule 6(3)(b) of the CCR. The said SeN was adjudicated 
by the Joint Commissioner, CGST Commissionerate, Shimla (the adjudicating 
authority) vide oro No. 19/CE/JC/SML/2017-18 dated 22.03.2018 (the impugned 
order) wherein the demand of Rs 50,30,979/- was confirmed and ordered the same to 
be recovered alongwith interest. Penalty ofRs 50,30,979/- was also imposed. 

6. Being aggrieved the appellant have filed this appeal against the impugned 
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applicable only in those situations where the appellant had failed to maintain 
separate records of Exempted Goods & Services in terms of Rule 6(2) of CCR. 
However, during the relevant period Fuel was specifically kept outside from the 
purview of Rule 6(2) of CCR. Whereas, Rule 6(3) of the CCR provided for 
proportionate reversal of credit or payment of an amount equal to 8% of the 
value of exempted goods where a manufacture do not opt for maintaining 
separate records. Since in case of Fuel there was no requirement of maintaining 
separate records, Rule - 6(3) ceased its applicability on the Fuel credit. Hence, 
demand was not sustainable and liable to be set aside. 

• That Rule 6(1) of the CCR provided for availment of credit of inputs used for 
exempted goods as per circumstances mentioned in sub-rule (2) of Rule 6 
which provided for maintenance of separate accounts for receipt, consumption 
and inventory of inputs meant for use in the manufacture of dutiable as well as 
exempted goods and specifically excludes the inputs used as Fuel from 
condition of maintaining the separate records of the quantity used for 
manufacture of dutiable & exempted goods. Reliance placed on the judgement 
of Hori'ble High Court of Madras in case Commissioner Vs Sudarsanam 
Spinning Mills 2014(300) ELT A 13 (Mad.) & Commissioner of C. Ex. 
Vadodara Vs Gujarat State Fertilizers & Chern. Ltd - 2008(229) ELT 9 (SC). 

• That the judgment relied upon by the adjudicating authority had been referred 
to the Larger Bench in the case of CCE Vadodara Vs Gujarat Narmada Valley 
Fertilizers Co Ltd 2012 (266) ELT 481 (SC) and the same was pending before 
the Apex court. 

• That in terms of the definition of excisable goods under section 2( d) of the Act, 
goods must be specified in the First or Second Schedule of the CET A but in the 
instant case Electricity was not specified anywhere, question of exemption or 
NIL rated goods did not arise. 

• That since Rule 6 covered only those goods which were exempted from duty or 
chargeable to NIL rate of duty and in the present case the electricity was neither 
exempted nor Nil rated, hence Rule 6 was not applicable to their case. Reliance 
placed on the judgement of Hon'ble Supreme Court in the case of Union of 
India Vs Amaravthi Co-Operative Sugar Mills Ltd 2015 (322) ELT 769 (SC) 
and Circular No 34S/61197-CX dated 23.10.97. 

• That in case where inputs had been used for both excisable as well as non- 
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• That the extended period was not invokable since in the present case there was 
no allegation of suppression in the SCN and the demand was time barred. 

• That the demand raised beyond the normal period of limitation i.e. demand for 
the period April 2004 to March 2005 was raised vide the SCN dated 08.03.2006 
was time barred. Reliance placed on the decisions in the case of Ashpra Textiles 
Pvt Ltd Vs Commissioner of C. Ex Mumbai-II reported as 2006 (201) ELT 46 
(Tri.- Mumbai) & Collector of Central Excise Vs HMM Limited 1995 (76) ELT 
497(SC). 

• That the extended period could not be invoked where issue involved subject 
matter of legal interpretation of law. The appellant had no intention to evade 
payment of duty or wrong availment of credit. Reliance placed on the decision 
in the case of Ispat Industries Ltd reported at 2006 (199) ELT 509 (Tri 
Mumbai). 

• That penalty under Section 11 AC of the Act could not be imposed since there 
was no allegation of fraud or suppression or wilful mis-statement with intent to 
evade payment of duty. 

• That there was no intention of the appellant to evade payment of duty and they 
were of bonafide belief that the credit was available to them. 

• That they had recorded all the receipts in their books of account and regularly 
filing the Excise Returns and when the whole demand of the department was 
based on the information appearing in the Balance Sheet & returns, it could not 
be said that they had suppressed anything. Reliance placed on the case of 
Kirloskar oil Engines Ltd Vs Commissioner of Central Excise, Nasik 2004 
(178) ELT 998. Hence demand of penalty confirmed vide impugned order was 
liable to be set aside. 

7. Personal hearing in the case was held on 19.12.2018 and Shri Mukesh Pandey, 
CMA, Shri Pankaj Arora, Advocate and Shri Rama Kant Sharma, an Executive 
Commercial in the Company, appeared for the same and reiterated the submissions 
as made in their grounds of appeal and also submitted additional brief during 
personal hearing alongwith some related judgements & Certificate of Importer 
Exporter Code annexuring Branch Lists of the company and Statement of Accounts 
for the relevant period for taking into consideration for deciding the case. 

8. I have carefully gone through the facts of the case, Show Cause 

this case is whether or not th 
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respect of dutiable as well as exempted goods in terms of the provisions of Rule 6(3) 
of the CCR? 

9. In this regard I find that the Appellant is engaged in the manufacture of 
processed fabrics falling under Chapter 52 & 55 of the CETA and were availing the 
facility of Cenvat Credit under CCR. During the course of audit for the year 2004- 
2005, AG (Audit) HP observed that they were generating electricity besides 
manufacturing excisable goods and were partially selling it outside the factory 
without payment of duty being exempted goods and partially utilized electricity 
generated within the factory, for manufacture of excisable goods. The appellant had 
availed Cenvat credit of the duty paid on inputs such as fuel used in the generator for 
generation of electricity and utilized the same for payment of central excise duty. The 
Audit observed that under the provisions of Rule 6(1) of the CCR, the appellant was 
required to pay/reverse an amount of Rs. 59,30,979/- i.e. 8% / 10% of the price of the 
exempted goods since they were not maintaining separate records for the 
dutiable/exempted goods manufactured/cleared by them. Accordingly, show cause 
notice dated 08.03.2006 was issued to the appellant demanding an amount @ 
8%/1 0% which was confirmed by the adjudicating authority and ordered the same to 
be recovered alongwith interest/penalty. The appellant, however, contested the same 
on the plea that the provisions of Rule 6 of CCR, during the relevant period, fuel has 
been kept outside the purview and were allowed to avail Cenvat Credit of the full 
duty paid on the fuel. 

10. I find that the provision of Rule 6 of the CCR 2002/2004 reads as under: 

As per Rule 6 of CCR 2002 

(1) The CENVAT credit shall not be allowed on such quantity of inputs which 
is used in the manufacture of exempted goods, except in the circumstances 
mentioned in sub-rule (2). 
(2) Where a manufacturer avails of CENVAT credit in respect of any inputs, 
except inputs intended to be used as fuel. and manufactures such final 
products which are chargeable to duty as well as exempted goods, then, the 
manufacturer shall maintain separate accounts for receipt, consumption and 
inventory of inputs meant for use in the manufacture of dutiable final products 
and the quantity of inputs meantfor use in the manufacture of exempted goods 
and take CENVAT credit only on that quantity of inputs which is intended for 
use in the manufacture of dutiable goods. 

service which is use 
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exempted services, except in the circumstances mentioned in sub-rule (2). 
Provided that the CENVAT credit on inputs shall not be denied to job worker 
referred to in rule 12AA of the Central Excise Rules, 2002, on the ground that 
the said inputs are used in the manufacture of goods cleared without payment 
of duty under the provisions of that rule. 
(2) Where a manufacturer or provider of output service avails of CENV AT 
credit in respect of any inputs or input services, and manufactures such final 
products or provides such output service which are chargeable to duty or tax 
as well as exempted goods or services, then, the manufacturer or provider of 
output service shall maintain separate accounts for receipt, consumption and 
inventory of input and input service meant for use in the manufacture of 
dutiable final products or in providing output service and the quantity of input 
meant for use in the manufacture of exempted goods or services and take 
CENVAT credit only on that quantity of input or input service which is 
intended for use in the manufacture of dutiable goods or in providing output 
service on which service tax is payable. 

From the perusal of the aforesaid provisions of Rule 6 of the CCR 2002/2004 it 
has been inferred that the manufacturer of both dutiable goods as well as exempted 
goods has to maintain separate records in order to avail Cenvat credit on the 
inputs/input services used in or in relation to the manufacture of both dutiable & 
exempted goods. The plea of the appellant that the Cenvat credit on the fuel used in 
the manufacture of exempted goods was admissible to them in terms of the provisions 
of Rule 6 of the CCR 2002 does not hold good in as much as sub-rule (l) of Rule 6 is 
a general rule which provides that except for the circumstances mentioned in sub-rule 
(2), Cenvat credit shall not be allowed on such quantity of inputs used in the 
manufacture of exempted goods and even though fuel inputs are excluded from sub 
rule (2), such inputs would still fall under sub-rule (1). 

11. In this regard I further find that the view has further been strengthened by the 
Hon'hle Apex Court in the case of Commissioner of C. Ex. Vs Gujarat Narmada 
Fertilizers Co. Ltd. reported as 2009 (240) ELT 661 (SC) which interalia settled that: 

HELD: Sub-rule (1) ibid is plenary and restates a principle in-built in the very 
structure of Cenvat Scheme that credit not admissible of duty paid on inputs 
used in manufacture of exempted products - Sub-rule (1) ibid covers all inputs 
incl~~ing fuel - S~b-rule ~ nowhere. saying t~at legal effect of sub-rule 
(1) ibid stand termmat ~;'i~~~f fuel-input which excluded from sub-rule 
(2) ibid - Exclusion I ":ttie iFu~v -a-vis non-fuel-input still fall in sub-rule 
(1) ibid - Credit not ltis' ),I¥~ o~ ,HS used as fuel for producing steam and 
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electricity which in turn used in or in relation to manufacture of exempted 
goods - Rule 6 of Cenvat Credit Rules, 2004. - Sub-rule (1) is plenary, hence, 
it cannot be said that because sub-rule (2) is inapplicable to fuel-inpuus), 
Cenvat credit is automatically available to such inputs even if they are used in 
the manufacture of exempted goods. Legal effect of sub-rule (1) has to be 
applied to all inputs including fuel-inputs, only exception being non-fuel 
inputs, for which one has to maintain separate accounts or in its absence pay 
8% / 10% of the total price of the exempted final products. Therefore, sub-rule 
(1) shall apply in respect of goods used as "fuel" and on such application, the 
credit will not be permissible on such quantity of fuel which is used in the 
manufacture of exempted goods. 

12. Similarly, the Hon'ble High Court of Bombay in the case of Commissioner of 
Central Excise, Raigad Vs Global Boards Ltd reported as 2017 (349) EL T 2009 
(Born.) has remanded the matter back to the Tribunal to decide the matter afresh in 
view of the aforesaid judgment of the Apex court. As such, in view of the above, I do 
not find infirmity in the order passed by the adjudicating authority and the impugned 
order is liable to be upheld. 

13. Further, I find that vide Notification No 27/2005-CE (NT) dated 16.05.2005 an 
amendment in Rule 6(2) of the CCR was made and the words except inputs intended 
to be used as fuel, were omitted. This omission in itself was an indication that no 
Cenvat Credit is to be allowed on the exempted goods. The manufacturer 
manufacturing both dutiable as well as exempted goods using common inputs, have 
to pay @ 8%/10% of the value of exempted goods. The adjudicating authority has 
correctly confirmed the demand against the appellant and I do not find any infirmity 
in the impugned order. 

14. The appellant has further contended that the judgment of Apex court relied 
upon by the adjudicating authority has been referred to the Larger Bench in the case 
of CCE Vadodara Vs Gujarat Narmada Valley Fertilizers Co Ltd 2012 (286) ELT 
481 (SC) and the same was pending before the Larger Bench of the Apex court. From 

is in general and not specific 
'$. •. ' 
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therefore more apposite. As such, I do not find any relevance of the decision referred 
to by the appellant. Moreover, it only connote to referring the matter to the Larger 
Bench which is pending and simply on this ground the final decision of the Apex 
Court cannot be disregarded. As such, I do not find any worth in the plea of the 
appellant and maintain the decision of the adjudicating authority. 

15. The appellant in the appeal has also pleaded that their issue is time barred as 
for the period 2004-2005 demand Show Cause Notice was issued on 08.03.2006. 
Further in the absence of legal interpretation of law extended period cannot be 
invoked. The plea of the appellant is not tenable in as much as the instant issue came 
to the knowledge of the department only after being pointed out by the Audit. It is 
only after examining the matter and on the reasonable belief that the department had 
issued Show Cause Notice to the appellant under the provisions of Section 11 of the 
Act. Sci far as the plea of non invoking of extended period of limitation in the absence 
of legal interpretation of the law is concerned, I find that there is no such complexity 
in the interpretation of the Law as it has been very clearly laid down under Rule 6 of 
CCR that no Cenvat credit is admissible on the inputs or input services used in or in 
relation to the manufacture of exempted goods. More so, where it is not possible to 
separately identify the common inputs used in the manufacture of dutiable/exempted 
goods, provision under Rule 6(2) has been made to either reverse the proportionate 
Cenvat credit or pay an amount @8%/l 0% of the value of the exempted goods. There 
is no infirmity in the impugned order. 

16. The appellant has further pleaded that penalty under Section 11 AC of the Act 
could not be imposed since there was no allegation of fraud or suppression or willful 
mis-statement with intent to evade payment of duty. In this regard I find that the plea 
of the appellant do not hold good in as much as the matter came to fore only after the 
audit of appellant's unit was conducted by the A. G. Audit (HP) otherwise the issue 
would have gone unnoticed. Moreover, the appellant has not come forward with any 
plausible evidence to substantiate their claim that they had brought the matter in the 
knowledge of the department. Hence, I find that the adjudicating authority has 
correctly imposed penalty under Rule 13/15 of CCR 2002/2004 read with Section 
llAC of the Act and I uphold the same. 

17. In this regard I further make a mention that the department had also filed 
appeal against the impugned order on the ground that the adjudicating authority has 
imposed lesser penalty on the appellant. The said appeal of the department has 
already been decided by the u ?"i-?~~ bserving that due to clerical error the 
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50,30,9791- instead of Rs 59,30,9791- since the impugned order did not discuss 
anything about imposition of lesser penalty. 

14. In view of the above, I reject the appeal filed by the appellants and the 
impugned order is upheld. Digitally signed by SUMAN BALA 

Date:Thu Jun 27 14:51: 19 1ST 2019 
Reason :Approved 

REGD.A.D. 

(DR. SUMAN BALA) 
COMMISSIONER (APPEALS) 

Mis Auro Textiles, 
Sai Road, Baddi, Distt Solan, HP 

Copy to: 

1. The Chief Commissioner (CZ), Central Excise, Chandigarh. 
2. The Commissioner, Central goods & service Tax Commissionerate, 

Chandigarh. 
3. 
4. 

The Assistant Commissioner, Central Goods & Service Tax Division, Baddi. 

Guard file. ~~\\'\ . 

SUPERINTENDE T (APPEALS) 
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