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CENTRAL GOODS & SERVICES TAX 

COMMISSIONERA TE. CHANDIGARH, 

C. R. BUILDING PL T NO. 19 SECTOR 17- 

CHANDIGARH. PH. 0172-2720240. 

C No.App-COMMOST/13112019-GST-APPL-CHD Dated: 
Appeal No.87/A/ST/CHD/2018-19 _______...(\ t'lA::}- 

).243'0<.0 -, 
ORDER-IN-APPEAL 

Order-in-Appeal No. : CHD-EXCUS-OOI-APP-'~ ~ -19-20 Dated: 

Appellant 
MIs Saraswati Dot Com Private Limited, 1 st Floor, 
Shail Kunj, Near HIMFED Building, BCS, New 
Shimla(H.P.) 

Order-in-Original No. ll/DC/STC/SML/2018 dated 30.1l.2018 
& date 
Adjudicating Authority Deputy Commissioner, CGST Division, Shimla 

Amount of service tax Rs.8,72,142/- 

Amount of Penalty Rs.8,72,142/- 

Period of dispute 2012-13 to 2015-16 

MIs Saraswati Dot Com Private Limited, 1st Floor, Shail Kunj, Near 
HIMFED Building, BCS, New Shimla(H.P.) (hereinafter referred to as the 

. 'appellant') has filed this appeal against Order-in-Original No. 
llIDC/STC/SML/2018dated30.11.2018 (hereinafter referred to as the 
'impugned order') passed by the Deputy Commissioner, Central Goods and 

.. Services Tax Division, Shimla(hereinafter referred to as the 'adjudicating 
authority'). I take up the appeal for decision. 

1.1 Briefly stated that appellant is registered with the Department vide 
Registration No. AARCS 1890GSDOO 1 for providing taxable services in relation 
to S~ppl~/Recruit.ment of Manpow~s.~~", "Busines~ Auxilia~ Services", 
"Onlme information and data a{c&s>~ servrc~ and/or retneval service through 
computer network" etc. ~I .' 
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1.2 During the course of the audit of the records of the appellant, while 
reconciling ST-3 returns with the financial records viz. profit and 10ss(P&L) 
account, it was observed that there was short payment of service tax during the 
period 2012-13,2014-15 & 2015-16 as detailed under:- 

Year Taxable value Taxable value Differential Differential 
as per ST-3/ as per (P&L) value Service Tax 
Records account 

2012-13 12344632 15427956 3083324 381099 
2014-15 30628540 32147866 1519326 187789 
2015-16 64134002 66225409 2091407 303254 

Total 6694057 872142 

1.3 The appellant was requested to explain the difference/short payment of 
service tax. The appellant's contention was that in some cases their 
clients/service recipients had deposited the service tax under reverse charge, 
therefore they did not deposit tax in respect of the amount where service tax was 
so deposited by their clients and the short payment of service tax was for the 
said reason only. 

1.4 Since the appellant is a private limited company, therefore the provisions 
.. of partial reverse charge as enshrined in Notification No. 30/2012 dated 
20.06.2012 were not applicable to them. The appellant was bound to pay the 
entire liability of service tax and none of the liability was to be borne by the 
service recipient. During the course of the audit of their records it was observed 
that the appellant had not discharged their entire liability of service tax. Further, 
w.e.f. from 01.04.2015 by virtue of Notification No. 7/2015-ST dated 01-03- 
2015, the said provision of partial reverse charge was amended and substituted 
with full reverse charge, but that was also applicable in case the manpower is 
supplied by a sole proprietorship or a partnership concern. Being a private 
limited company, it is not applicable in the case of the appellant. As such, it was 
alleged that the appellant had failed to credit the amount of Service Tax of Rs. 
8,72,142/- leviable under Section 66/66B of the Finance Act, 1994 (hereinafter 
referred to as the Act) and also failed to pay the same within the prescribed 
period as per the provisions of Section 68 of the Act read with Rule 6 of the 

". Service Tax Rules, 1994 and the same is recoverable from them under the 
provisions of Section 73 of the Act along with interest at applicable rates in 
terms of Section 75 of the Act. 
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Section 73 & 75 of the Act respectively. A penalty of Rs.8,72,142/- was also 
imposed on the appellant under Section 78 of the Act. 

2. Being aggrieved by the findings of the adjudicating authority, the 
appellant has filed the instant appeal on the grounds as mentioned in the appeal 
which are briefly summarised as under:- 

2.1 That provisional revenue (notional income) amounting to Rs.28,13,5911- 
was booked in Profit & Loss Alc of FY 2012-13 for the services rendered in 

'. March 2012 (FY 2012-13) but was not billed during the same month as the 
attendance of manpower outsourced is generally received in first week of 
following month and then invoice generated is submitted to the client. The 
client pays the invoice value only after verification of attendance and the 
invoice. The invoices against provisional income booked in P&L Alc of FY 
2012-13 were issued in April 2013 (FY 2013-14) for which tax was also paid in 
May 2013 and the invoice value was reflected in ST -3 of April- September 
2013 period (FY 2013-14) as ST-3 includes the actual value of service and not 
the notional value. 

2.2 That as per Point of Taxation Rules, 2011 Service Tax liability will arise 
when the invoice for the service provided has been issued (if the advance 
payment has not been received) which has to be within 30 days of completion of 
Service. The appellant had booked a notional income of Rs 28,13,5911- during 

.. FY 2012-13 without raising invoice (Journal voucher of 31st March 2013 
attached). The invoices worth service value of Rs 28,19,8501- were raised in 
April 2013 against the provisional notional income ofRs. 28,13,5911- (Ledger 
account of April 2013 attached) pertaining to FY 2012-13 and paid the Service 
tax of Rs 3,48,574/- on the same on 06.05.2013 (Challan attached ). The 
appellant had not received any advance and issued the invoices within thirty 
days of completion of service and paid the service tax on the same in terms of 
Rule 3 of the Point of Taxation Rules, 2011. As such, the appellant had rightly 
and correctly paid the service tax on the provisional notional income of FY 
2012-13 and accordingly declared the same in ST-3 in May 2013. The ledger 
account of the invoices is also attached, which proves that there was no tax 
evasion on the part of the appellant. 

2.3 That adjudicating authority had taken contrary stand in confirming the 
'. demand in as much as that for the financial year 2012-13 value reflected in P&L 
Alc was taken as taxable value whereas for the 20 l3-14, value of ST -3 was 
taken to determine the service tax li MiIltY"llStead of the value reflected in P&L 
Alc. The adjudicating authority f . fr (raI~rip~¢~te the fact that Service Tax to 
the tune of Rs 4,72,7741- was ex si pajd durirfg \ he year 2013-14 in relation to 
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the value in Profit & Loss A/c, which included the bills/invoices raised against 
the provision of notional income booked in the year 2012-13. 

2.4 That the difference in the FY 2014-15 and 2015-16 was on account of 
deduction of service tax at source by HPSEB Ltd under reverse charge 
mechanism due to lack of knowledge about the procedure of service tax law. 
Since Service tax was paid by the client against their respective service tax 
numbers, therefore demand for tax in lieu of already paid tax is unjustified as 
there is no loss of revenue to the Government. Based on principal of revenue 
neutrality, the appellant is not liable to pay the service tax again. The reliance is 
placed on the following judgements (i) Mis Lilason Breweries Vs CCE 

-. (201 0)24(STT 279(CEST AT); (ii) Mis Invisible Security Services V s CCE 
(2009)19 STT(103)( CESTAT); and (iii) Sanjivani SSK Ltd Vs CCE(2009) 
241 EL T 431 (CESTAT). 

2.5 That adjudicating authority has not disputed the admissibility of the credit 
availed by the appellant in the ST -3 returns but denied the benefit of credit on 
the ground that the same was neither debited nor carried forward in ST-3 which 
is not justifiable as held by the Hon'ble CESTAT vide Order No. All 825/WZBI 
AHD/2010SI1287/WZB/AHD/2010 in the case of Mis AD Vision Vs CST 
Ahmedabad. 

3. Personal hearing in the case was held on 05.08.2019. Sh. Daya Nand 
Chauhan, Director and Sonu Bhujel, Accountant attended the hearing on behalf 
of the appellant and reiterated the submissions made in the appeal. 

4. I have carefully gone through the facts of the case, impugned order, 
appeal filed by the appellant as well as submissions made by them. 

4.1 While reconciling ST-3 returns with the financial records viz. profit and 
10ss(P &L) account, it was alleged that appellant during the period 2012-13, 
2014-15 & 2015-16 had short paid service tax to the tune of Rs. 8,72,142/- on 
the differential value of Rs. 66,94,057/- as detailed in para 1.2 above. 
Accordingly, SCN dated 07.11.2017 of Rs.8,72,142/- was issued to the 
appellant. The said demand was confirmed along-with interest by the 
adjudicating authority vide the impugned order. 

4.2 The appellant on the other hand contended that there is no short payment 
of service tax on their part and t,~ -:-gifferential value of Rs. 66,94,057/ 

'. occurred due to the following fact 'r.~, ." 
(i) The difference in ST-3 re :._';'-s value vis-a-vis Profit & Loss Alc value 

during FY 2012-13 was p ,:') itrily due to the fact that provisional revenue 
(notional income) amount! ;~t~Rs.:t8-"l~,59l/-was booked in Profit & 
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Loss Alc of FY 2012-l3 for the services rendered in March 2012 (FY 
2012-l3), which were billed in April 2013 (i.e. within thirty days of 
completion of service) and Service tax of Rs.3,48,574/- thereon was 
deposited on 06.05.2013. Since the appellant had not received any 
advance, therefore Service tax of Rs.3,48,574/- was correctly deposited 
on 06.05.20l3(FY 20l3-14) in terms of Rule 3 of the Point of Taxation 
Rules, 2011. 

(ii) The difference in the FY 2014-15 and 2015-16 was on account of 
deduction of service tax at source by HPSEBL under reverse charge 
mechanism due to lack of knowledge about the procedure of service tax 
law. Since HPSEBL had deposited Service tax from their respective 
service tax numbers, therefore demand for tax in lieu of already paid tax 
is unjustified as there is no loss of revenue to the Government. Based on 
the principal of revenue neutrality, the appellant is not liable to pay the 
service tax again. 

(iii) The difference in value of taxable service is also on account of setting of 
Credit against output liability and value to that extent was not mentioned 
in the ST-3 returns. Merely because they did not make debit/carry 
forward the Cenvat Credit in ST-3 returns, confirmation of service tax 
demand is not justifiable. 

4.3 I find that the appellant in support of their above contentions has 
submitted Balance Sheets, Profit & Loss Ale, ST -3 returns and Income tax 
returns (ITR-6) of the financial years 2012-13 to 2015-16. They also submitted 
a year-wise chart for the entire period viz. 2012-13 to 2015-16, showing gross 
business turnover, tax liability, tax paid, CENV AT Credit etc. which is 
reproduced as under:- 

Financia Gross value Service Service Service CENVAT Total Tax Excess! 
I Year of service Tax Tax paid Tax paid Credit paid short 

during the Liability by the directly claim (Rs) paid (Rs) 

year as per (Rs) appellant by (Rs) 
(Rs) HPSEB audited (Rs) 

statement of 

~~~ 
account & 

II F\l qi""",-" _ ITR(Rs) 
~e,~s) ca,;, r' l\ b c d e f g(d+e+t) h(g-c) 
~)'20(2-13. 15427956 1906895 1526333 - 29548 1555881 -351014 li 2013-14 22459819 2776034 3054573 . 61842 3116415 340381 & 

I .3 \ 2014-~5 32147866 3973476 3765186 162011 75066 4002263 28787 ~'"' . 
2015-16 66225409 9229215 9019010 182300 84188 9285498 56283 
Total 136261050 17885620 17365102 344311 250644 17960057 74437 

4.4 On perusal of Balance Sheets (Profit & Loss Alc) and ST-3 returns, I 
observe that appellant had declared taxable value of Rs. 1,23,44,632/- in their 
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ST-3 of FY 2012-13 as against Rs 1,54,27,956/- declared in their Profit and 
'. Loss Account. They had attributed the difference to the fact that provisional 
revenue (notional income) amounting to Rs.2S,l3,591/-was booked in Profit & 
Loss Alc ofFY 2012-l3 for the services rendered in March 2012 (FY 2012-13), 
which were billed in April 2013 and Service tax of Rs 3,4S,574/- thereon was 
deposited on 06.05.2013 in terms of Rule 3 of the Point of Taxation Rules, 
2011. The said provision is reproduced as under:- 

"3. Determination of point of taxation:- For the purposes of these rules, unless otherwise 
provided, 'point of taxation' shall be,- 
(a) the time when the invoice for the service provided or to be provided is issued: 

Provided that where the invoice is not issued within the time period specified in rule 
4A of the Service Tax Rules, 1994, the point of taxation shall be the date of 
completion of provision of the service; 

(b) in a case, where the person providing the service, receives a payment before the time 
specified in clause (a), the time, when he receives such payment, to the extent of such 
payment. 

Explanation. - For the purpose of this rule, wherever any advance by whatever name known, 
is received by the service provider towards the provision of taxable service, the point of 
taxation shall be the date of receipt of each such advance. " 

During the relevant period, time period for issuance of an invoice 
specified in Rule 4A of the Service Tax Rules, 1994 was 30 days from the date 
of completion of service or receipt of any payment towards the value of such 
taxable service, whichever is earlier. Thus, as per the above provision, service 
will be deemed to have been provided on the date of invoice or payment or 
advance payment received, whichever is earlier. Since there is nothing on 
record to suggest that appellant received advance payments, therefore in the 
instant case, service shall be deemed to have been provided on the date of the 
issuance of invoices(i.e. April 20l3), and as such, Service tax thereon(i.e. 

'. Rs.3,4S,574/-) was correctly deposited on 06.05.20l3 by the appellant. This is 
also evident from the fact that during F.Y. 2013-14, appellant had discharged 
their service liability on the taxable value of Rs.2,62,S4,4001- as against 
Rs.2,24,59,S19/- declared in their Profit & Loss A/c of FY 2013-14. However, 
this payment of service tax on the higher value was not made part of the SeN as 

~1 Ce~ "ential value & service tax there~n' . has. been calc~lat~d by excluding the 
.I:-}\~~ . ...s-'pf the FY 2013-14. The adjudicating authority m para 12 of the 
f pugne~ order also held that appellant had paid service tax on the taxable 
" . value of Rs.2,62,S4,4001-. In view of the above facts, I find that confirmation of 
0. <i"~' 
:.chdemand of Rs.3,4S,574/- on the provisional revenue of Rs.2S, 13,591 1- (notional 
~9me) is not sustainable and liable to be set aside. 

4.5 As regards the difference in the FY 2014-15 and 2015-16, the appellant 
has submitted that difference was on account of deduction of service tax of 
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Rs.3,44,3111- (i.e. Rs.1,62,011l- + Rs. 1,82,300/-) at source by HPSEB Ltd 
under reverse charge mechanism. They admitted that said service tax was 
wrongly deposited by HPSEB Ltd due to lack of knowledge about the procedure 

'. of service tax law. They did not deposit the said service tax because the same 
was not paid to them by the HPSEB Ltd. However, they contended that since 
HPSEB Ltd had deposited the service tax, therefore confirmation demand in 
respect of already paid tax is unjustified as there is no loss of revenue to the 
Government. I find no merit in the said contention of the appellant. As per the 
provisions of the Act and Rules made thereunder, appellant is solely responsible 
for the discharge of their service tax liability. Since the appellant had not 
discharged their service liability of Rs.3,44,3111-, therefore I find that 
adjudicating authority has correctly confirmed the demand against the appellant. 

4.6 The appellant has also contended that difference in value of taxable 
service is also on account of setting of Credit against output liability; that value 
of such output liability was not mentioned in the ST -3 returns; and that merely 
because they did not make debit/carry forward the Cenvat Credit in ST-3 

'. returns, confirmation of service tax demand is not justifiable. In this context, I 
find that adjudicating authority in para 16 of the impugned order has held as 
under;_ 

" .. 1 have gone through the ST-3 returns filed by the noticee and find that 
they have taken the input tax credit of Rs. 29,5481-, Rs.61,8421-, Rs.75,0661- 
and Rs.2,55,0211- during 2012-13, 2013-14, 2014-15 and 2015-16 respectively. 
1 also jind that apart from 2015-16 they have neither utilized the credit towards 
payment of service tax nor forwarded the unutilized credit in the ST-3 returns 
for the subsequent period. " 

From above, it is clear that appellant had taken CENV AT credit of 
Rs.1,66,456/- (Rs.29,548/- + Rs.61,842/- + Rs.75,066/-) of input services in 
their ST-3 returns during 2012-13 to 2014-15 but neither utilized the same nor 

. carry forwarded it in the subsequent returns. The Hon,ble CEST A T in the case 
of AD Vision Versus Commissioner of Service Tax, Ahmedabad 2011 (21) 
S.T.~. 455 (Tri. - Ahmd.) as relied upon by the appellant held that 'even in 

NJ.~W1,~*.'Je removal cas~s in Central Excise, benefit of Cenvat credit is allowed 
~:Jj,"'f-1zi6d,;«< . erification oj records - Non-debit in Cenvat credit account and not 

. making pt -per entries in ST-3 return, a technical ground, demand not 
\ justifiable~) The relevant portion of the judgement is reproduced as under:- 
~(,> - - 

~ "5. In this case, the Service Tax demand has been confirmed on the ground 
that the service tax payable has not been debited in the CENVAT Credit account and 
it has not been reflected in the ST-3 return. In view of the fact that even in the cases of 
clandestine removal in Central Excise matters, while confirming the demand, the 
benefit of CENVAT Credit, subject to verification of records that proper documents 
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are available and raw input/capital goods have been received, the benefit ofCENVAT 
Credit is allowed. This being a technical ground that the appellant did not make debit 
of the CENVAT Credit and did not make proper entries in the ST-3 return, 
confirmation of service tax demand is not justifiable. " 

The above cited case law is squarely applicable to the facts of the present 
case. As such, I find that CENV AT credit of Rs.1 ,66,456/- is admissible to the 
appellant subject to verification of records that proper documents are available 
and that input services were used for providing output services. 

Order 

5. In view of the above, I set aside the demand of service tax of 
Rs.3,48,574/- as discussed in para 4.4 above. I also allow CENVAT credit of 
Rs.1 ,66,456/- to the appellant, subject to the verification of records that proper 
documents are available and that input services were used for providing output 
services as discussed in para 4.6 above and if found in order, the same may be 
adjusted against the balance demand. The jurisdictional Deputy/Assistant 
Commissioner is directed to re-quantify the demand and penalty accordingly. 

". As such, the appeal filed by the appellant is partially allowed. 
Digitally signed by SUMAN BALA 

OateoTue Oct 01 13ai7 ;T 2019 
Reason :Approved 

(Dr. Su rt 1i6i)'1 
Commissioner(Appeals) 

REGD.A.D. 
M/s Saraswati Dot Com Private Limited, 
1st Floor, Shail Kunj, 
Near HIMFED Building, BCS, 
New Shimla(H.P.) 
Copy to :- 

l. The Principal Chief Commissioner (CZ), Central Goods & Services Tax, 
Chandigarh. 
The Commissioner, Central Goods & Services Tax Commissionerate, 
Shimla. 

3. The Assistant/Deputy Commissioner, Central Goods & Services Tax 
Division, Shimla. 
Guard file. 

supea~ (Appeals) 
4. 


