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Office of the Commissioner (Appeals) 
Cfi14~(014 ~ (3ftfu;r) .:> 

Central Goods and Services Tax Commissionerate, Chandigarh 
~ ~ 'QCf ~ 3114ch1(0114, ~ 

.:> • 

NATION Plot No.19, C.R Building, Sector-17C, Chandigarh 

- G!ir/I~RKET ~ ;:fGr{.19, lft 3fR ~ ~-17 lft, 
~ ITelephone:Ol72-Z720Z40; ~/Fax:Ol72-Z7Z0Z40; 

~-~/E-mail:chandigarhiiappeals@yahoo.in/Website:cgstappealschd.gov.in 

DIN-20200150AZ00005C1Bl1 

C. No. APPL-COMMOCEX/439/2019-GST -APPL-CHD Dated: 

Appeal NO.08/A/CE/CHD/2019-20~ ..-- :L~ lu 
ORDER-IN-APPEAL 

ORDER-IN-ORIGINAL CHD-EXCUS-00I-APP-235/19-20 Dated: 31.01.2020 

Name of the Appellants MIs Siva Exports Corporation, 31, HPSIDC, 
Industrial Area, Baddi, Distt. Solan (HP) 

Order-in-Original No & Date 02/ACICE/Baddi/2019 dated 29.03.2019 

Adjudicating Authority The Assistant Commissioner, Central GST Division, 
Baddi. """ //' 

Amount of demand involved Rs.30,28,394/- 
i 

Amount of Penalty imposed Rs.30,28,394/- 
~\ .' 

Period of Dispute June 2007 to December 2010 
\~~ < 

'~:.- .- 

MIs Siva Exports Corporation, 31, HPSIDC, Industrial Area, Baddi, Distt. Solan 
(HP) (for brevity 'the Appellants'), have filed the subject appeal against the Order-in 
Original No. 021 ACICE/Baddi/2019 dated 29.03.2019 (for brevity 'the impugned 
order') passed by the Assistant Commissioner, Central GST Division, Baddi (for 
brevity 'the adjudicating authority') which is being taken up for decision under this 
order. 
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2. Briefly stated, The appellant was registered with the department vide Central 
Excise Registration Number AAIPV711KXM001 for the manufacture of 
Menthol/Menthol Flakes falling under Chapter Heading 2906 and De-Mentholised Oil 
(DMO) falling under Chapter Heading 3301 of the First Schedule to the Central Excise 
Tariff, 1985 (say the' CET A'). The appellant were also availing the CENV A T credit on 
the inputs procured by them. During the period from June 2007 to December 20 I 0 the 
appellant had availed Cenvat Credit on the basis of invoices issued by the following 
manufacturers, besides others: 

i) Mis Jay Ambey Corporation, 66B & 67 A-Birpur, SICOP Industrial Complex, 
Bari Brahamana, Jammu. 

ii) Mis Maa Durga Industries, lID, Centre Battal Ballan, Udhampur (J&K). 

3. The appellant had their manufacturing units in the state of Jammu and Kashmir 
and were clearing their goods under Exemption Notification No. 56/2002-CE dated 
14.1l.2002, as amended. Their invoices were used by their purported buyer units for 
availing Cenvat credit in terms of Rule 12 of the Cenvat Credit Rules, 2004 (say the 
CCR) and utilized the same for payment of Central Excise duty on goods cleared for 
home consumption, or for export under claim of rebate under Notification No. 19/2004- 
CE(NT) dated 06.09.2004. 

4. Acting on information that the appellant had been availing Cenvat Credit on 
Menthol/Menthol Flakes/Dementholised Oil (DMO) on the basis of bogus Cenvat 
invoices issued by the J&K base manufacturers and that they were utilizing the Cenvat 
credit so availed towards payment of Central Excise duty on their final product for 
domestic clearance as well as on export of goods under rebate claim and were claiming 
the rebate of Central Excise duty so paid on the exported goods, investigations were 
initiated by the officers of the Central Excise Commissionerate Meerut-Il, against the 
buyer units located in their jurisdiction. As a result of the investigation, Show Cause 
Notice were issued for recovery of irregular Cenvat credit availed by these units on 
bogus invoices of the said goods issued by the J&K based manufacturers. 

5. Investigations were also initiated against the above mentioned J&K based 
manufacturers. After detailed investigations against these manufacturers, it was felt that 
they had not manufactured goods in their units and had only issued bogus invoices to 
avail refund of Central Excise duty paid through PLA and to facilitate the buyers to 
avail Cenvat credit fraudulently. Demand Show Cause Notices were issued to these 
J&K based manufacturers for recovery of fraudulently availed refunds claimed under 
Notification 56/2002-CE dated 14.11.2002 alongwith interest. These issued notices, the 
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documents relied upon thereunder (RUDs), the facts ascertained, imputations made and 
conclusions drawn in these Show Cause Notices were relied upon as evidence 
irrespective of the fact whether or not the same had specifically or in details been 
mentioned hereunder. 

6. In view of the investigations conducted against the J&K based parties, it 
appeared that both the parties did not undertake actual production in their units during 
the relevant period and had only fabricated their production/production records in their 
units during the relevant period and issued only bogus invoices without actual 
production or clearance of goods with an intent to facilitate availment of inadmissible 
Cenvat credit to their purported buyers by way of claiming inadmissible refund of duty 
paid through PLA, fraudulently. Accordingly, Show Cause Notices supra demanding 
with interest the unduly claimed & sanctioned refunds and proposing penalty under 
Section 11 AC, were issued invoking extended period of time limitation under proviso 
to Section 11 A (1) of the Central Excise Act, 1 944 (hereinafter referred to as "The 
Act"). 

7. Accordingly, Show Cause Notice dated 09.07.2012 was issued to the appellant 
proposing recovery of Cenvat credit amounting to Rs. 30,28,394/- under section IlA(I) 
of the Act alongwith Penalty under Section 11 AC of the Act. The said SCN was 
adjudicated by the Assistant Commissioner, CGST Division, Baddi whereunder the 
adjudicating authority denied and confirmed the demand of Cenvat Credit amounting to 
Rs 30,28,394/- by invoking extended period of limitation and demanded interest on the 
same. Besides, equal amount of penalty was also imposed on the appellant. 

8. Being aggrieved against the impugned orders, the appellant filed the instant 
appeal on the grounds which interalia are summarized as under:- 

);> That the impugned order was against law and contrary to the facts on records. 
);> That the impugned order was bad in law/violative of the principles of natural 

justice in as much as the same had been passed without even supplying the relied 
upon documents. The appellant vide request / letters dt. 08-08-2012,04-05-2013, 
25-09-2013,09-03-2015,24-05-2015, 18-11-2015, 15-06-2015, 19-12-2016, 19- 
01-2017 and dt. 11-01-2016 specifically requested for supply of relied upon 
documents and statements of various persons as relied upon in the SCN whereas 
the adjudicating authority totally ignoring the same proceeded to adjudicate the 
matter. 

2018(8) GSrL 133 (Raj.) referred on the issue. 
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? That the adjudicating authority had failed to intimate the status/adjudication 
orders in respect of M/s lAC & M/s MDI despite repeated requests by the 
appellant. Even the impugned order was totally silent about the status of the 
proceedings initiated against the said suppliers. 

);> That the impugned order was bad in law being passed on the basis of preliminary 
submissions. The appellant vide letter dt. 11-01-2016 submitted that the final 
reply would be filed after the receipt of relied upon documents/ 
status/adjudication orders in respect of the SCN's/proceedings initiated against 
M/s lAC & Mis MDI as referred in the SCN and completion of the process of 
cross examination whereas the adjudicating authority neither accepted nor 
rejected the said requests rather adopted a short cut method and preceded to pass 
the impugned order. 

);> That the impugned order had been passed by ignoring the request of cross 
examination of various witnesses referred in the SCN. Even he had failed to 
intimate the appellant for non consideration of their request. Since the 
proceedings were initiated by relying upon statements of various witnesses, 
therefore, affording of cross examination was must to meet the ends of justice, 
whereas the adjudicating authority totally ignored the same. 

);> That the impugned order was pre-mature in nature as the same had been passed in 
haste despite the appellants request to file the final reply after completion of the 
process of supply of remaining documents & cross examination. Even after tiling 
of preliminary reply, the adjudicating authority failed to provide any opportunity 
to file complete/final reply or to provide the requisite documents. As such the 
impugned order was not sustainable and merits to be set aside. 

);> That the adjudicating authority had erred in confirming the demand on the basis 
of SCNlinvestigations carried out against the manufacturer M/s lAC & M/s MDI 
specially that none of the document in respect of the said supplier had been 
supplied to the appellant despite repeated requests. As would be clear from the 
impugned orderlSCN, there was not even a single allegation against the 
appellant. Thus the appellant could not be held liable for lapse, if any, on the part 
of the mfrlsupplier. 

);> That the ld. Adjudicating authority had erred in confirming the demand merely on 
assumptions and surmises and that too on the basis of investigations carried out 
against the manufacturers-suppliers Mis lAC and Mis MDI whereas there was no 
specific allegation against the appellants. 

);> That the ld. Adjudicating authority had erred in confirming the demand holding 
that the mfrs suppliers - M/s lAC and M/s MDI did not undertake actual 
production in their units and only fabricated their production with an intent to 
claim refund of duty paid through the PLA. If the said mfrs had not undertaken 
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any manufacture then as to how and on what basis they had been sanctioned the 
refund claims on regular basis and that too for such a long period The 
adjudicating authority has failed to supply the details of scrutiny of their refund 
claims and the basis on which the said party had been sanctioned the refund 
claims 

);> That the adjudicating authority ought to have appreciated that a manufacturer 
registered with the CE deptt. was subject to regular visit/PBC visits by the CE 
authorities including the jurisdictional Range staff. Even the verification of the 
factory of a manufacturer including the machinery installed therein, production 
process, details of materials etc was conducted by the jurisdictional CE Officer 
before the grant of CE Registration to any manufacturer and only thereafter, the 
CE Registration was granted. When the said mfrs. had been granted the refunds 
on regular basis then there was no justification to disallow the credit to the 
appellant especially when they had not been provided the verification Report of 
the factory premises while granting the CE Registration and sanctioned the 
Refund claims. 

);> That the adjudicating authority had erred in confirming the demand ignoring the 
submission of the appellant that they were based at Baddi in the state of H.P 
which is approx. 500 kms away from the premises of the said mfrs-suppliers - 
M/s lAC and M/s MDI. If the deptt had granted the CE Registration and also 
sanctioned refund claims for and too on regular basis and deptt. was not aware 
about the details/activity of said Mis lAC and M/s MDI then how the appellant 
who had dealt with them occasionally only was expected to know that they had 
not manufactured the goods in their unit. 

Reliance placed on the case law referred as - 2012(276) ELT 518. 

);> That the adjudicating authority had erred in confirming the demand ignoring the 
basic aspect that if the mfr-M/s lAC & MDI had not undertaken any manufacture 
then as to why they will pay the dutyN AT/other taxes. No person would pay the 
tax without supply the goods. The transaction could not be suspected when the 
appropriate sales tax / VAT had been paid on the goods covered by Invoice in 
question. 

);> That the adjudicating authority ought to have appreciated that there was no 
dispute about the payment of duty by the mfr/supplier. The only issue was that of 
non-manufacture of the goods by the mfr/suppliers at their unit which could not 
be taken as a basis for denying the credit and that too after a period of more than 
5 years specially when the receipt was established with documentary evidence. 
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\ 

~ That the adjudicating authority had erred in confirming the demand by ignoring 
the statement/explanation dt. 22-04-2010 of Sh. Vimal Bhandari, Manager 
Accounts, of the appellant finn who had confirmed the receipt of inputs. The said 
statement was duly corroborated with statutory records containing the details of 
inputs covered vide Invoices and transport / barrier documents. Mr. Vimal also 
submitted the requisite records evidencing receipt and use of materials. There 
was no justification to confirm the demand by ignoring the said statement 
explaining the facts and statutory records especially the appellant had neither 
been supplied the requisite documents nor afforded the cross examination of the 
suppliers relied in the SCN. 

~ That the adjudicating authority had erred in confirming the demand by ignoring 
the vital fact that the Officers of CE deptt also visited the premises of the 
appellant and verified the stocks as well as requisite documents. However, 
nothing incriminating was recovered during the course of search. Had they been 
involved into any irregularity then there would have been some discrepancy 
either in the stocks or in the records which was sufficient to establish the 
bonafide/ genuineness of the transactions. 

~ That the adjudicating authority ought to have appreciated that there was nothing 
incriminating against the appellant. Even there was no allegation of any 
connivance of the appellant with the mfr/supplier of the inputs. The credit had 
been denied simply on the basis of ambiguity alleged at the mfr's end. 

~ That the adjudicating authority ought to have appreciated that when a 
confessional statement was treated as an evidence against a person making such 
statement then there was no justification to ignore the statement explaining the 
facts of the case which too are corroborated with the statutory and other records. 

);> That the receipt of the materials covered vide Invoices in question was 
substantiated with the Transport/ GRs and Barrier records showing the transport 
of materials from the factory of the mfr. / supplier to the factory of the appellant 
which documents had been totally ignored. 

~ That the findings were totally contrary to the statutory and other records 
maintained by the appellant. Receipt of the materials was substantiated with 
documentary evidence like RG23A-I & II / Annexure for Inputs showing the 
receipt of the inputs covered by the Invoices in question which clearly showed 
the date of receipt, quantity, name/address of the supplier etc. The said record/ 
Annexure (Inputs) were already in the possession of the deptt. being submitted by 
the appellant on 22-04-2010 at the time of recording of the statement. 

);> That the said Annexure for Inputs returns had been duly assessed meaning 
thereby receipt of the inputs covered by the Invoices in question had already been 
accepted and assessed. 
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);> That the adjudicating authority had erred in confirming the demand despite the 
fact that there was no dispute about the assessment of Excise ER 1 returns which 
contained the details of purchase as well as Invoices including the invoices in 
dispute on the basis of which the cenvat credit was availed. When no such 
objection was taken by the jurisdictional authorities who had finalized the 
assessment then there was no justification to deny the credit merely on the basis 
of proceedings initiated against the 3rd party to which the appellant had no 
concern and that too after a period of about 5 years. 

» That the adjudicating authority had erred in confirming the demand by ignoring 
Books of Account! Purchase account containing the Invoices in question which 
had been duly audited by a recognized Chartered Accountant. 

» That the adjudicating authority ought to have appreciated that the receipt of the 
inputs was also evident from the fact of payment to the suppliers as payment was 
made against crossed Account Payee Cheque/Draft/ proper banking channel duly 
accounted in the books of accounts. The payments through such banking channel 
itself establish the genuineness of the transactions! bonafide on the part of 
appellant. 

» That the adjudicating authority ought to have appreciated that the audited records 
including the purchase of the materials pertaining to the invoices in question 
submitted to other departments like Income Tax/ Sales Tax/ other deptts had been 
duly accepted. When other departments had accepted the receipt of the materials 
covered by the invoices in question then there was no justification to take 
different view especially when the receipt had been certified by a recognized 
Chartered Accountant. 

» That the adjudicating authority had erred in confirming the demand by ignoring 
the fact that the final products manufactured out of the inputs covered vide 
Invoices in question had been cleared against payment of appropriate duty of 
Excise. When a final product had been manufactured and cleared on payment of 
duty then it was obvious that the inputs against those final products had been 
received! used to manufacture the said final product. The impugned order was 
totally vague, devoid of any basis and merits to be set aside. 

» That the adjudicating authority had erred in confirming the demand despite being 
failed to produce any evidence of acquisition of inputs from any other source. 
Neither there was any allegation of use of any alternate inputs nor the deptt. had 
adduced any such evidence. 

» That the adjudicating authority had erred in confirming the demand ignoring the 
basic fact that there was no dispute about the sale/ purchase/ genuineness of the 
transaction between the appellant and the suppliers. The objection had been 
raised only on the basis that the mfrs had not manufactured the goods in their 
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unit. It was only the said parties who could explain how and from where they 
supplied the material. Since the receipt of the materials at the appellant's end was 
corroborated with Invoices and other statutory records which had also been 
accepted/ assessed by the deptt, therefore, there was no justification to deny the 
credit specially that there was no lapse on the part of the appellant. 

~ That the adjudicating authority ought to have appreciated that the appellant had 
fully complied with the cenvat credit provisions. Even the provisions of sub rule 
7( 4) of Cenvat Credit Rules stood satisfied on the part of the appellants as they 
had maintained proper records for the receipt, consumption and inventory of the 
inputs alongwith the information regarding the value, duty paid, cenvat credit 
taken / utilized, the person from whom the inputs had been procured etc. 

-2010 (249) ELT 91 referred 

~ That the adjudicating authority ought to have appreciated that the appellant was 
registered with the deptt. since long and paying lakhs of rupees as Excise Duty. 
They could not be suspected to have indulged in wrong availment of the credit 
especially when all other factors clearly establish that they had purchased/ 
received/ used the inputs and genuineness of the transaction. 

~ That the Adjudicating authority ought to have appreciated that there was no 
justification for the department to retain the duty paid on the corresponding final 
product manufactured out of the inputs covered by the invoices in question. This 
ground was without prejudice to the fact that the inputs covered by the Invoice in 
question have been duly received! used in the manufacture of final product. 

~ That the adjudicating authority had erred in confirming the demand ignoring the 
latest judgments having direct bearing on the case holding that credit was 
admissible even if there was any lapse on the part of the supplier. Following 
cases were referred- 

2017 (346) ELT 308 [Tri. - Chan.),· 2016 (332) ELT 870 (Tri. - Del.),· 2013 
(296) ELT 253 (Tri. - Del.),· 2014 (303) ELT 136 (Tri. - Del.); 2013 (296) ELT 
533 (Tri. - Del.) This Judgment had been confirmed by the Hon 'ble High Court 
of Allahabad reported as: 2014 (302) E.L. T. 487 (All.) 
2013 (294) ELT 394 (Jhar.),· 2012(277) ELT 153,· 2010 (249) ELT 91,· 
2008(230) ELT 218 (P&H),· 2008(229) ELT 661 (P&H) This had been 
maintained by the Hon 'ble Supreme Court judgment reported as - 2009(242) 
ELT A-83 (SC) /' 

I: 
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2007(207) ELT 664(P&H) This judgment was upheld by the Hon'ble Apex Court 
as per 2007(215)ELT A 76 (SC). -2013 (287) EL.T. 487 (Tri. - Del.); 2009 (246) 
ELT 651 (Tri. - Del) 

};> The law laid down by the Han 'ble High Court of Delhi in the case of CCE, 
Delhi-II vis R.S. Industries reported as 2008 (88)RLT 11 (Del.) also referred 
wherein it had been held that the credit was not deniable to the end user even if 
there was some ambiguity at the supplier's end. 

);> Similarly, in another case, the Hon'ble High Court of Punjab & Harvana, in the 
case of CCE Jalandhar Vis DCM Engg. Products reported as 2008(89) RLT 130 
(P&H) took the similar view. 

);> The above referred judgments pertained to the issue in which it had been held that 
the credit was not deniable to the receiver of inputs in case any discrepancy was 
found at the supplier's end and that the inputs had been received alongwith duty 
paying documents. The instant case was not a case that the inputs had not 
suffered the duty rather there was no dispute about duty paid nature of the inputs. 
The ratio of the above decisions was directly applicable to the instant case. 
Therefore, the impugned order wrongly confirming the demand in disregard to 
the settled law merits to be set aside. 

);> That the adjudicating authority had erred in confirming the demand ignoring the 
request of the cross examination of witnesses. The Cenvat credit had been denied 
on the basis of proceedings initiated against MIs JAC and MIs MDI. Since the 
statements these parties had been recorded at the back of the appellant, therefore, 
cross examination was must to ascertain the true facts. 

Following Judgments on the issue are also referred: - 

'/ 

2015 (324) EL. T. 641 (SC); 2016 (338) EL.T. 749 (Tri. - Chan.); 2016 (334) 
EL. T. 64 (Tri. - Ahmd.); 2016 (339) EL. T. 217 (Mad.); 2017 (353) EL. T. 421 
(Cal.); 2017 (345) EL. T. 477 (Mad.); 2017 (345) EL. T. 520 (Guj.); 2016 (331) 

.E.L.T. 136 (Tri. - Kolkata); 2016 (332) E.L. T. 870 (Tri. - Del.); 2016 (344) E.L. 
T. 1085 (Tri. - Mumbai) 

Since the findings were contrary to settled law, the impugned order merit to be 
set aside. 

);> That the Adjudicating authority had erred in confirming the demand which was 
otherwise hit by the bar of limitation as the ingredients of proviso to Section 11 A 
did not exist. The period for the demand was Oct 2007 to Feb 2010 whereas the 
show cause notice had been issued after the expiry of normal period of limitation 
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of one year i.e. on 09-07-2012 when all the facts were fully in the knowledge of 
the department. 

~ That the demand for the extended period had been confirmed by invoking the 
extended period without even alleging any suppression against the appellant. 
There was no justification for invoking the extended period or confirm the 
demand beyond the normal period of limitation when no suppression was alleged 
at all. 

~ That the issue was in the knowledge of the deptt. much prior to 22-04- 2010 i.e. 
the date of visit of the Officers to the factory of the appellant. On the said date, 
the visiting officers, recorded the statement of the representative and also taken 
into possession all the Cenvat related documents including RG23, Balance Sheets 
etc., That despite taking into possession all the cenvat documents on 22-04-2010, 
the SCN has been issued after a period of more than 2 years on 09-07-2012 i.e 
after period of statutory period of limitation meaning thereby the demand is 
barred by limitation. Reliance placed on following case laws: 

- The Hon 'ble Supreme Court had dismissed the Revenue Appeal in the case 
reported as 2002(146) ELT A-313 holding that extended period of limitation was 
not invokable in case the SCN issued after more than 2 years of acquiring the 
knowledge. (Affirming the decision in the case of Mis Gammon India Ltd Vis 
CCE reported as 2002( 146)EL T 173 ) 

- The Hon'ble Supreme Court had dismissed the Revenue Appeal in the case 
reported as 2001 (129) ELT A-93 holding that extended period of limitation was 
not invokable in case the SCN issued after more than 2 years of acquiring the 
knowledge. 

-2011(270) ELT- 305(SC); 2007(209) ELT 9(SC),· 2006(197) ELT 465 (SC) 

L Ml _ -2000(117) ELT 429, 2004(164) ELT 236(SC), 2008(229) ELT 487(SC), 
i!j~~~.>" 2007(209) ELT9 (SC) -2006(72) RLT 760, 2006 (73) RLT 262 & 136, 2004 (64) 
fL. RLT 759 -2004(63) RLT 27,2006(73) RLT 136, -1999 (109) ELT 316, were also 

referred on the issue. 

~ That the Adjudicating authority had erred in confirming the demand which was 
barred by limitation specially when the availment of credit was duly reflected in 
the statutory records as well as Books of Accounts. And also submitting the 
details of credit taken by them as part of the monthly Returns meaning thereby 
there was no suppression at all and that the availment of credit was in the 
knowledge of the deptt., Moreover, the jurisdictional authorities were free to call 
for any document, if required. There was no question of any suppression. All the 
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payments were made through banking channel. Further, the credit has been taken 
on the strength of proper documents evidencing payment of duty and that there 
was no suppression, therefore, the demand was clearly hit by bar of limitation 
which merits to be set aside. 

2014(302) ELT 333 (Kar.),· 2012 (282) ELT 196 (Kar.); 2013 (290) ELT 61 
(Guj.); 2017 (51) STR 30; 2011 (24) STR 572; 2014 (307) ELT 15 (Guj.); 2011 
(22) STR 299 & 2014 (33) STR 305 also referred on the issue. 2003 (153) ELT 
114D. This decision was affirmed by the Hon'ble Delhi High Court 2008 (228) 
ELT 347 (Del.); 

~ That the Adjudicating authority ought to have appreciated that the Suppression of 
facts/ mis-statement with an intent to evade payment of duty was essential 
ingredient for invoking the extended period of limitation under Section 11 A of 
the CE Act which incidentally, were absent in the instant case. Following 
Judgments on the issue were being referred: 

1994(74) ELT 9 (SC), 1995(75) ELT 721 (SC), 1995(78) ELT 401 (SC), 1989(40) 
ELT 276 (SC), 1994(73) ELT 257(SC), 1995(76) ELT 497 (SC), 1989(43) ELT 
195 (SC), 2001(134) ELT 258, 1999 (114) ELT 531, 2000(115) ELT 
192,2001 (1 31) ELT 586,2006(195) ELT 90 referred wherein it has been held that 
SCN issued after one year from the date of availability of requisite details/ 
information was barred by limitation. 

~ That there was no justification for imposition of any penalty. The penal 
provisions could be invoked only if the credit had been taken in wrongful 
manner/duty had not been or short paid by reasons of fraud, collusion, or any 
willful mis-statement or suppression of facts or contravention of any of the 
provisions of the Act or rules made there under with an intent to evade payment 
of duty which was not so in the instant case. There were no such attendant 
circumstances which suggested any intentional non! short payment of duty rather 
the appellants had acted bonafide. When neither any credit was recoverable nor 
any duty was demandable then the question of any penalty did not arise. 

~ That the adjudicating authority had erred in imposing the penalty which in any 
case was highly excessive more specially when the there was no intent to avail 
any credit in irregular manner or evade/ short pay any duty. Since from the facts 
it was evident that the appellants had acted bonafide and that neither any 
provision!rule of central excise had been contravened nor any malafide was 
involved. Therefore, there was no justification to impose such a heavy penalty 
merely on account oflapse, if any, on the part of supplier's supplier. 
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-2011 {263} 331 (Guj.); 2011 (273)ELT 236(Guj.); 2009(237)ELT 499; 
2009(238)ELT 3(SC); 2010 (260)ELT 481 (SC),' 1978(2)ELT J-J59(SC) are 
referred. 

):.> That there was no justification to confirm the demand of Rs. 2,03,1991- as the 
appellant never availed any credit of this amount. The appellants vide Para No. 
12 of the reply dt. 11-01-2016 specifically submitted non-availment of credit 
whereas there was no finding on the issue. The appellant submitted that they had 
not taken the Cenvat credit in rio Invoice Nos. 3 dt. 17-02-2010 and 4 dt. 25-02- 
2010 (mentioned at S. No. 11 & 12 respectively of the Chart shown in Para No. 
13, Page No.5 & 6 of the SCN) for the reasons that their final products - 
Peppperment-33012400 and Spearmint oil-33012510 got exempted vide Notfn. 
No. 10/2010-CE dt. 27-02- 2010 resulting that no Cenvat credit was taken. 
However, there was no finding on the same. Therefore, the demand amounting to 
Rs. 2,03,199/- (Rs. 1,26,072 + Rs. 77,127) in respect of these two Invoices merits 
to be set aside out rightly. 

» That there was no justification for confirmation of any interest. When neither the 
credit was deniable nor any demand was sustainable then the question of 
recovery of interest did not arise. Therefore, the recovery of interest also merits to 
be set aside. 

9. The personal hearing in the case was held on 19.12.2019. Sh. Ajay Jain, 
Advocate and the authorized representative on behalf of the appellant appeared for the 
same and reiterated the submissions as made in their Grounds of Appeal. During the 
course of personal hearing he further made a reference and submitted CEST A T 
Chandigarh Order No 6/60205-60208/2019 dated 20.02.2019 involving the same 
decided in favour of the assessee and requested to decide the case in the light of these. 

10. I have carefully gone through the facts of the case; impugned order; appeal filed 
by the appellant; the grounds of appeal and the oral/written submissions made by the 
appellant at the time of personal hearing. The issue to be decided in the present appeal 
is whether or not the appellant are entitled to claim Cenvat Credit on the strength of 
Invoices issued by the manufacturers alleged to have fraudulently raised cenvatable 
invoices without undertaking manufacturing activities? 

11. In this regard I find that the appellant is registered with the department for the 
manufacture of Menthol/Menthol Flakes falling under Chapter Heading 2906 and De 
Mentholised Oil (DMO) falling under Chapter Heading 3301 of the CETA. The 
appellant were also availing the facility of CENV AT credit on the inputs procured by 
them for use in the manufacture of their finished products. During the period from June 
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2007 to December 2010 the appellant had availed Cenvat Credit amounting to 
Rs.30,28,394/- on the inputs like MentholiDMO/Menthol Pipreta Oil received from Mis 
Maa Durga Industries, Udhampur & Mis Jay Ambey Corporation, Jammu. These 
manufacturers had their manufacturing units in the state of Jammu & Kashmir and were 
clearing their goods under Exemption Notification No. 56/2002-CE dated 14.11.2002, 
as amended. The invoices issued by these manufacturers were used by their purported 
buyer units for availing Cenvat credit in terms of Rule 12 of the CCR and utilized the 
same for payment of Central Excise duty on goods cleared for home consumption, or 
for export under rebate. Acting on information that the appellant had been availing 
Cenvat Credit on MentholiMenthol Flakes/Dementholised Oil (DMO) on the basis of 
bogus Cenvat invoices issued by the J&K based manufacturers, investigations were 
initiated by the officers of the Central Excise Commissionerate Meerut-Il, against the 
buyer units located in their jurisdiction. Further, investigations were also initiated 
against the above mentioned J&K based manufacturers and it was revealed/noticed that 
they had not manufactured goods in their units and had only issued bogus invoices to 
avail refund of Central Excise duty paid through PLA and to facilitate the buyers to 
avail Cenvat credit fraudulently. Demand Show Cause Notices were issued to these 
J&K based manufacturers for recovery of fraudulently availed refunds claimed under 
Notification 56/2002-CE dated 14.11.2002 alongwith interest. As a result of the 
investigation, SCNs were also issued for recovery of irregular Cenvat credit availed by 
these units on bogus invoices of the said goods issued by the J&K based manufacturers. 
Accordingly, demand raised under these SCN's were confirmed by the adjudicating 
authority vide the impugned order and ordered the same to be recovered alongwith 
interest besides imposing equal amount of penalty, which lead to the instant appeal. 

12. I find that the subject appeal emanates from the investigations carried out by the 
Meerut Commissionerate against the manufacturers who alleged to have issued invoices 
(on the basis of which the appellant have availed & utilized Cenvat Credit) fraudulently 
without actually carrying out the manufacturing activities in their units. However, the 
adjudicating authority has concluded the matter against the appellant on the basis of 
evidences gathered by the department during the course of investigations and relied 
upon in the SCN. The appellant during the course of adjudication proceedings put forth 
certain submissionslpleas like non-supply of documents sought by the appellant, 
ignoring the facts like payment of all taxes/filing of periodical returns & maintenance of 
statutory records/Cheque payments made to the suppliers of inputs/statement dated 
22.04.20 10 of Sh. Vimal Bhandari, Manager Accounts of the appellant etc. Tn this 
regard, I find that the adjudicating authority ought to have taken into consideration all 
the vital facts submitted/ filed by the appellant before passing the order in order to meet 
the principle of natural justice. 
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13. During the course of personal hearing, the appellant had relied upon and 
submitted a copy of CEST AT Chandigarh Order No 6/60205-60208/2019 dated 
20.02.2019 in the case of Mis Neeraj Traders & others Vs CCE & ST Chandigarh - II 
involving the similar issue. The said order of the CESTAT has been passed relying 
upon their earlier decisions in the case of S. B. Aromatics Vs CCE & ST Jammu & 
Kashmir and Nanda Mint and Pine Chemicals Ltd. I find that though the department 
has already contemplated review against the said orders of the Hon 'ble CEST AT before 
the Hon'ble High Court of Jammu & Kashmir but the issue in the instant appeal against 
the appellant appears to be different from what the revenue is agitating in those 
CEST AT Orders relied upon by the appellant. I find that the basic allegation leveled in 
the SCN against the appellant is regarding irregular availment of Cenvat Credit on the 
invoices issued by the manufacturers in J&K. I further observe that the appellant have 
submitted ample evidences to substantiate the receipt of inputs in their factory premises 
like Transport documents; documents issued by the Check PostlBarriers of Stae Excise; 
Cheque payments made to the suppliers by the appellant; use of the said inputs in the 
manufacture of finished goods and clearances thereof vis a vis Central Excise duty paid 
thereon. These are the vital documents to establish the genuineness of any transaction 
and cannot be ignored. I find infirmity in the adjudication order passed by the 
adjudicating authority for ignoring theses imperative facts on record. Moreover, no 
investigations were carried out against the appellant which could prove that they have 
not received the materials from the alleged manufacturers thereby making the 
allegations redundant against the appellant. The plea put forth by the appellant does 
hold good and the proceedings in the adjudication order merit to be set aside. In the 
alike context, the Hon'ble Punjab & Haryana High Court in the case of 
COMMISSIONER OF C. EX, LUDHIANA Versus KRISHNA WIRE PRODUCTS 
(P) LTD. reported as 2010 (252) E.L.T. 161 (P & H) has held as under: 

"Cenvat/Modvat - Irregular availment of credit - Credit alleged as availed 
without receipt of inputs based on false invoices issued by importer-dealer - 
Credit held as admissible by Tribunal - Findings in impugned order perverse, 
speculative and without any basis or evidence - Tribunal noticed fault of 
assessees that invoices are incorrect for availing credit but fell in legal error by 
observing that receipt in factory not in dispute even if goods assumed as not 
dispatched from supplier - Tribunal committed grave error by holding 
respondent not to be penalized for fault of others - CenvatlModvat credit can be 
claimed based on invoices of inputs actually received in factory premises and not 
otherwise - Tribunal order set aside - Matter remanded for fresh decision - Rule 
57-/ of erstwhile Central Excise Rules, J 944 - Rule J 4 of Cenvat Credit Rules, 
2004 " 
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, 
14. In view of the above, I find that without bringing in any concrete evidence 
against the appellant on record, the proceedings against the appellant cannot be held as 
void/sustainable. Therefore, the show cause notice issued to the appellant is only on the 
basis of the assumption and presumption vis a vis the investigations conducted by the 
Commissioner of Central Excise Meerut, but without conducting any investigation at 
the end of the appellant, therefore, on the basis of evidences available on record, 1 hold 
that the appellant are eligible to claim the Cenvat credit on the basis of the invoices 
issued by the manufacturers at Jammu & Kashmir. Finding infirmity in the impugned 
order, I hold that the impugned order is liable to be set aside and appeal of the appellant 
merits to be allowed. 

15. As such, in view of the above, the appeal of the appellant is allowed and the 
impugned order is set aside. The appeals are disposed of, accordingly. 
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