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Dated:07.07.20ZO 

17-!~ ( )~!p Appeal No. 161A1CE/APPL/CHD/2019-20 
171 AlCE/APPL/CHD/2019-20 

Oi N-202.007 50AZ00005 H3'4AG 

ORDER-IN-APPEAL 

Order-In-Appeal No: CHD-EXCUS-001-APP-37-38/2020-21 Dated: 07.07.2020 

Appeal 
Name of the 010 NO. Adjudicating Amount of Amount of 
Appellants Authority Duty Penalty 

No. 
Confirmed Involved 

16/A/CEI Mis Mandav Air lICE/ACI Asst. Rs.l,02,OS81 I Rs.I0,260 
APPLI Industries, Unit- Mandi/2019 Commissioner - I "Is llAC, 
CHDI II, Village dated ,CGST Rs 92,0001- 
2019-20 Mathayani, PO 09.08.2019 Division, under Rule - 

- Nasloh, The. Mandi 2S of 
Sadar, Distt- I Central 
Mandi Excise 

Rules 

17/A/CEI Mis Mandav Air -do- -do- Rs.67,623/- Rs.6762 u/s I 
APPL/ Industries, Unit- llAC, Rs 

$") - 
CHDI I, Plot No 12, 60,8001- 
2019-20 Industrial Area, under Rule 

Sauli Khad, I 25 of I ) ~,. 
·U 

Mandi ~~ ,- Central ~t~" ,r"" 
j ~ 

fl.. en 1 I Excise ir 
-~/ ~ Rules 
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File NO.APPL-COMMOCEXf968/2019-GST - APL-CHD 
The aforementioned two appeals had been filed by (i) Mis Mandav Air Industries , 

Unit-I, Plot No 12, Industrial Area, Sauli Khad, Mandi (hereinafter referred to as the 
"Appellant No.1") and (ii) Mis Mandav Air Industries, Unit-Il, Village Mathayani, PO - 
Nasloh. The. Sadar, Distt- Mandi (hereinafter referred to as the "Appellant No.2") against the 
common Order-in-Original No. lICE/AC/Mandi/2019 dated 09.08.2019 (for brevity 'the 
impugned order') passed by the Assistant Commissioner, Central GST Division, Mandi (for 
brevity 'the adjudicating authority') which are being taken up for decision. As both these 
appeals are against the common impugned order involving both the Appellant(s) and having 
common issue, therefore, the same are being taken up together for disposal through this 
common order. 

2. Briefly stated, the Appellant No 1 & 2 (the proprietorship firms) were engaged in the 
manufacturing of excisable goods namely Industrial Oxygen, Liquid Nitrogen, etc falling 
under Chapter Heading 28 and Dissolved Acetylene Gas and Acetone falling under Chapter 
Heading 29 of the First schedule to the Central Excise Tariff Act, 1985 (hereinafter referred to 
as the "CETA"). Both the appellants were manufacturing and clearing excisable goods without 
paying Central Excise Duty on the pretext of availing the benefit of area based exemption 
under Notification No 49-50/2003-CE dated 10.06.2003. 

3. Acting on information that both the appellants were clearing excisable goods without 
payment of Central Excise duty, their factory premises were searched on 02.12.2015. During 
the search operation, various documents/records were resumed and statement of Sh. Rajinder 
Prasad Kapoor, proprietor of both the appellants, was' recorded under Section 14 of the 
Central Excise ACt, 1944 (herein referred as the 'Act'), wherein he interalia stated that they 
were eligible to area based exemption upto February 2018 in Unit No 1 and upto March 2020 
in Unit No 2. They had not filed any declaration with the Central Excise Authorities for 
availing the benefit of excise exemption as they were under the impression that merely by 
setting up the unit in the state of Himachal Pradesh ,their unit becomes eligible for the benefit 
of Central Excise exemption. Further, they were not aware about any negative list of Annexure 
to Area based Exemption Notification No 49-50103-CE dated 10.06.2003 which was liable to 
Central Excise Duty. All the Salel Purchase involving in respect of both units were being done 
in their unit I at Plot No. 12, Industrial Area, SauliKhad, Mandi, Himachal Pradesh. 

»: 

4. During further investigations, it was observed that appellant No.1 was manufacturing 
excisable goods namely Industrial Oxygen (Tariff item 28044090), Medicinal Oxygen (Tariff 
item 28044010),. Liquid Nitrogen (Tariff item 28043000) and Nitrogen (Tariff item " ~ 28044010). Similarly, appellant No. 2 was manufacturing Dissolved Acetylene Gas (Tariff 
item 29012910) an . cet ne (Tariff item 29141 100) and both the products were chargeable 
to Central Excise Duty at the applicable rates under Notification No 12/2012-CE dated 
17.03.2012 except Medicinal Oxygen which attracted Nil, rate of duty (as applicable during 
material time). On being asked about the reasons for non-payment of duty, the proprietor of 
the appellants informed that his units were located in the state of Himachal Pradesh and they 
were eligible for Area Based Exemption under Notification No.49-S0/2003-CE dated 
10.06.2003. 
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File No.APPL-COMMOCEXl968/2019-GST- APL-CHD 
Annexure-1 (Negative List) of the said notification. The view taken by the adjudicating 
authority on the interpretation of exemption notification for denial of benefits were not 
sustainable on the ground that once the involved products were specifically covered 
under positive list, then the general description of goods given under Negative List 
could not overrule the specific description. It was settled principle that the 
heading/entry, which provide the most specific description should be preferred to 
headings providing a more general description and the same doctrine also applied to the 
description given in the notification. Reliance placed on the decision of Hon'ble 
Tribunal in the case of Ellora Paper Mills Ltd. Vs CCE - 1991 (56) ELT 489 (Tri). 

).> That the adjudicating authority had interpreted the notification in a narrow manner to -, 
disallow the benefit of exemption. Reliance placed on the decision in the case of 
Hon'ble Supreme Court - K. R. Steel Union Ltd Vs c.c. - 2001 (129) ELT 273 (SC). 

).> As per the observation recorded by the Adjudicating Authority, the products 
manufactured by the appellants admittedly fall both under Positive and Negative Lists 
of the items appended to the Notification No 49/2003-CE dated 10.06.2003. Reliance 
placed on the judgment of the Hon'ble Supreme Court in the case of Ispat Industries 
Ltd Vs CC Mumbai- 2006 (202) ELT 561 (SC). 

).> The State authorities and Income Tax Department had allowed the benefit under the 
scheme by upholding product covered under positive list. 

).> That another ground taken for denial of exemption from payment of duty was that 
appellants had not exercised the option before effecting the first clearance and held that 
too opted after sunset date of 31.03.2010. Present demand was from 01.03.2016 
onwards whereas appellants had exercised option on 15.02.2016 i.e. well within the 
notified period of 10 years and therefore, it could not be a case of opting after effecting 
the first clearance of goods. The fact of exercising option after sunset date could also 
not come in way of denial of exemption. Reason being that it was not disputed that the 
appellants made substantial expansion during February, 2008 and the commercial 
production from this expanded capacity was also commenced during February, 2008 
i.e. well before the sun-set date. Appellants had exercised option well before the date 
till they were entitled to exemption. They relied upon the judgment of Hon'ble High 
Court of Sikkim in the case of Sun Pharma Laboratories Ltd. Vs Union of India - 
2018(36) ELT 609(Sik.) 

).> That apart from above, he had not appreciated that the "Compressed Air" had been 
excluded from the Negative List as per entry mentioned against Sr. No. 4 of the 
Notification No. 49/2003-CE. The 'industrial oxygen' manufactured by the appellants 
was also being supplied by filling under high pressure in the cylinders. As the industrial 
oxygen supplied in cylinders under high pressure, which amounts to be supply of 

\1 1 • ..., 'compressed air', the benefit of the said notification was available to the appellants as 
\ ~}9()<''' -' the compressed air had been specifically excluded from the entry mentioned against Sr. 
~.~0.4 to Annexure to Notification. 

hat as stated above, since the products manufactured by the appellants were 
admittedly covered under the positive list to the Notification No 49/2003-CE and the 
benefit allowed by various other State authorities and the Income Tax, therefore, it 
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File NO.APPL-COMMOCEXJ968/2019-GST - APL-CHD 
could not be case of suppression of facts etc, no duty was payable by them, hence no 
penalty was also imposable under Central Excise ActlRules. 

In furtherance to above, Appellant No 1 also made following submissions: 
>- That the Adjudicating Authority had grossly erred in demanding Central Excise duty by 

way of holding that the area based exemption was not available to appellants. Duty of 
Rs.1,02,058/- had been demanded by clubbing appellants value of clearances with the 
value of Mis. Mandav Air Industries (Unit No.1), Mandi who had filed the appeal that 
they were entitled to area based exemption and then no duty was payable by them. If 
such a view was taken by the Commissioner (Appeals), then no duty also becomes -, 
payable by the appellant as the aggregate value of clearances effected by appellants 
during the financial year 2015-16 and 2016-17 were to the tune of Rs. 1,36,89,825/ 
and Rs.97,44,525/- respectively being their aggregate value of clearances less than Rs 
1.50 Crores. 

9. The personal hearing in the case was held on 11.06.2020. Sh. Mehal Singh, DC (Rtd.) 
and Authorized Representative of the appellants appeared for P .H. through video conferencing 
in respect of both the appeals of Appellant No 1 & 2 and reiterated the submissions as made in 
the grounds of appeal dated 11.11.2019. It was also informed that appeals pertaining to the 
previous periods in respect of both the units on the very similar issue were pending with the 
Tribunal and requested to decide the case in light of these submissions. 

10. I have carefully gone through the facts of the cases, impugned order, appeals 
filed by the appellants as well as submissions made by them. The issue before me to be 
decided in the appeals is whether or not the products manufactured by the appellants are 
entitled for the benefit of exemption under Notification No 49-50/2003-CE dated 10.06.2003? 

11. I observe that Appellant No.1 is engaged in the manufacturing of excisable goods 
namely Industrial Oxygen (Tariff item 28044090), Medicinal Oxygen (Tariff item 28044010), 
Liquid Nitrogen (Tariff item 28043000) and Nitrogen (Tariff item 28044010) whereas 
Appellant No.2 is engaged in the Manufacture of Dissolved Acetylene Gas (Tariff item 
29012910) and Acetone (Tariff item 29141100). Both the appellants were availing the benefit 
of Area Based Exemption under Notification No. 49-50/2003-CE dated 10.06.2003. However, 
it was alleged that the products manufactured by the appellants were not eligible for the 
benefit under Notification No. 49-50/2003-CE dated 10.06.2003 as the same fell at Serial No.4 
and 5 of the Annexure appended as Negative List to the said Notification. Accordingly, 
/appellants were issued statement dated 23.11.2017 issued under Section llA(7 A) of the Act 
. demanding Central Excise Duty amounting to Rs, 9,33,1911- and Rs.16,01,675/- from the 
appellants. The Adjudicating Authority vide impugned order confirmed the demand of 

\( '?.3 Rs.67,623/- under section llA alongwith penalty of Rs.6,762 u/s llAC of the Act and penalty 
~}~Z(jf1:{§. 60,8001- under Rule 25 of Central Excise Rules against the Appellant No. 01. Further 

* ·cf~~J?~d~df Rs.1,02,058/- under Section llA alongwith penalty of Rs. 10,2601- under section 
JS:. of the Act and penalty of Rs. 92,0001- under Rule 25 of Central Excise Rules against 

the appellants No. 02 were imposed. 
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File NO.APPL-COMMOCEXl968/2019-GST - APL-CHD 

12. In this regard I find that the similar issues of both the appellants for the earlier period 
have already been confirmed by the adjudicating authority which was later upheld by the 
Commissioner (Appeals), Chandigarh vide Order-in-Appeal No 287-288/2018-19 dated 
29.01.2019. Even during personal hearing the authorised representative of the appellant has 
submitted that their appeals against the said Order-in-Appeal are still pending finalisation with 
the Hon'ble Tribunal. Accordingly, agreeing to the stand already taken by the Commissioner 
(Appeals), Chandigarh, I proceed on to decide the same by confirming the demands against 
the Appellant No 1 & 2, on the similar lines, as appended below. 

13. I find that the appellant No.2 has not contested the fact that Dissolved Acetylene Gas 
industrially produced by them is not manufactured by the fraction of air but by reaction of 
calcium carbide with water as is also evident from the manufacturing process of Acetylene 
provided by them. Since Sf. No 16 of the Schedule of NotificationNo.49/2003-CE covers only 
'Industrial gases (based on atmosphere fraction), therefore I hold that acetylene gas 
manufactured by the appellant No.2 is not covered by Sf. No 16 of the Schedule of 
Notification No. 49/2003-CE. As such, the appellant No.2 is not entitled for exemption 
envisaged under notification No. 49/2003-CE. The contention of the appellant No.2 that 
acetylene gas does not fall in the negative list of the said notification contains no merit. Once 
it is admitted that the excisable goods are not covered in the Schedule (i.e. positive list) of the 
said Notification, I find no purpose in going into the negative list in respect of the goods which 
are specifically excluded from the positive list. Even otherwise, Acetylene Gas being organic 
chemical is also not specifically excluded from the negative list of Notification No. 49/2003- 
CE as is clearly evident from Sf. No 5 of Annexure appended to Notification No. 49/2003-C£ 
which covers all 'Organic chemicals excluding Pro vitamins or vitamins, hormones 
(29.36),Glycosides(29.39), sugars (29.40)' and therefore there is no merit in the contention of 
the appellant that acetylene gas does not fall in the negative list of the said Notification. 
Accordingly, I hold that adjudicating authority was correct in confirming the demand of duty 
of Rs. 1,02,058/- alongwith applicable interest against the appellant No.2. 

14. Now I take up the appeal of the appellant No.I. I observe that appellant No.1 has 
contended that goods namely Industrial Oxygen and Nitrogen are industrial gases and being 
manufactured by them by way of atmospheric fraction process and are covered by entry 
mentioned against Sf. No. 16 of Schedule to Notification No. 49/2003-CE dated 10.06.2013 
and, accordingly, they are entitled to the benefit of Notification No. 49/2003-CE and no duty 
was payable by them. But the adjudicating authority had grossly erred in denying the benefit 
of this notification by observing that the products involved are also covered under 'Inorganic 
Chemicals' falling under chapter 28, which find mention against the entry of the S.NoA of the 
~Ahnexure (Negative List) of the said notification. He had held that the benefit of exemption of 

the said notification is available to items other than those mentioned in the Negative list. He 
(I " . .3 has laid stress on the words 'other than' the goods specified in the Annexure, which is not 
~,~ ustainable as the description given against S No.4 of the Annexure as 'Inorganic Chemicals' 
~~ '0 is nf general nature whereas gases manufactured by them have been specifically mentioned 

un "W---Sc'hedule against S.No.16. It is settled principle that the head/entry, which provides the 
most specific description shall be preferred to headings providing a more general description. 
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~ame doctrine also applies to description given in Notification.I find no merit in the above 
contentions of the appellant No.1 as Notification No 49/2003-CE specifically excludes the 
goods given under Annexure of said notification from the benefit of duty exemption. As such, 
there is no ambiguity that goods falling in the negative list i.e. under Annexure of said 
notification shall not be eligible for benefit of exemption of duty. It is admitted fact that 
oxygen and nitrogen are 'Inorganic Chemicals' falling under chapter 28. 'Inorganic Chemicals' 
are specifically mentioned at S. No.4 of the Annexure (Negative List) of the Notification No 
49/2003-CE. The said entry specifies that all the inorganic chemicals of Chapter heading 28, 
except for medicinal grade oxygen (2804.11), medicinal grade hydrogen peroxide (2847.11) 
and compressed air (2851.30), would fall under the exclusion for the benefit of said 
notification. Further, no NIC heading is mentioned against the said entry which clearly implies 
that it is not relevant under which head of NIC the inorganic chemicals may fall. This clearly 
implies that none of the inorganic chemicals of Chapter heading 28, except for medicinal 
grade oxygen (2804.11), medicinal grade hydrogen peroxide (2847.11) and compressed air 
(2851.30), would be eligible for the benefit of the said Notification. As such, I find that the 
adjudicating authority was correct in confirming the demand of duty of.Rs.67,623/- alongwith 
interest against the appellant N 0.1. - 

15. I observe that appellant had also contended that adjudicating authority had wrongly 
disallowed the benefit of small scale exemption to them under Notification No.8/2003-CE 
dated 01.03.2003. I observe that it is an admitted fact that both the appellants are proprietary 
concerns of Sh. Rajinder Prasad Kapoor. The adjudicating authority therefore clubbed their 
sales in view of the Provisions under Notification no 8/2003-CE dated 01.03.2003 (as 
amended) and due exemption of Rs 1,50,00000/- has been granted by the adjudicating 
authority to the applicants. 

16. The Appellant have further pleaded the wrong levy of penalties under Section llAC or 
under Rule 25 of Central Excise Rules, 2002. I further find that the appellants have also 
contended that they had no intention to evade the duty as they were under the bonafide belief 
that exemption benefit of the Notification No 49/2003-CE is available to them and as such 
penalties under Section 11 AC of the Act and Rule 25 of Rules should not be imposed on 
them. I find no merit in the above contention of the appellant as they neither filed the 
mandatory declaration for availing the exemption as required under the notification ibid nor 
filed the quarterly returns as prescribed under notification No. 0412008(NT) dated 18.01.2008. 
By not filing the mandatory declaration and quarterly returns, I find that appellants had 
deliberately suppressed their clearance of excisable goods with intent to evade the payment of 

......,.,tluty and the fact of non-payment of duty came to the notice of the department, only during 
o 

investigation against the appellants. Had the investigation not been conducted, the non- 
f~i,c payment of duty by the appellants would have remained undetected and they would have 
d_rry_,3 continued the evasion of Central Excise duty. As such, the contraventions of provisions of law 
~l~G><rstand clearly established against the appellants and levy of penalty under Section 11 AC of the 

.l'j, 
I) }f}::€~ ~ng Rule 25 of Rules stands justified. 
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File No.APPL-COMMOCEXf96812019-GST - APL-CHD 
17. From above, 1 do not find any infirmity in the impugned order and the appeals filed by 

, , the appellants are liable to be rejected. 
•. 

ORDER 

In view of the above, the appeals filed by the appellants are rejected and t e impugned order is 
upheld. The appeals of the appellants are disposed of accordingly. I 

Digitally s:i ri ~~y SUMAN 
BALA 
Date:Tue .J(DICS'ilInan1ffitla? 1ST 
2020 

C.e~~~~lrBEALS) . 

REGD.A.D 

.. 1\1/5 Mandav Air Industries, Unit-I 
U Village Mathayani, PO - Nasloh, Distt- Mandi 

Mis Mandav Air Industries, Unit-II, 
Village Mathayani, PO - Nasloh, Distt- Mandi 

Copv to;- 
1. The Chief Commissioner CCZ), Central GST, Chandigarh. 
2. The Commissioner, Central GST Commissionerate, Shimla. 
3. The Assistant Commissioner, Central GST Division, Mandi 

4. Guard file. 

Superintendent 
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