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Appeal No. 27& 28 IA/ST/CHD/20-21 

~J 
ORDER-IN-APPEAL 

DIN-20210650AZ000050375C 

Order-in-Appeal No. CHD-EXCUS-001-APP-21-22-2021-22 Dated: 24/06/2021 

Name of the Appellants MIs Omega Cable Vision, H.No. 58, Sector 30-8, 
Chandigarh. 

Order-in-Original No.& date 1 ) 13/ST/AC/Div 11/2018-19 dated 29.10.2018 
2) 48/ST/AC/Div-II/2018-19 dated 28.06.2019 

Adjudicatinq Authority Assistant Commissioner, CGST Division-II, Chandigarh. 
Period of dispute 1 ) 2011-12(w.e.f. 31.12.2011) to 31.03.2016 

2) 01.04.2016 to 30.06.2017 
Amount involved 1 ) Rs. 13,62,184/- 

2) Rs. 2,61,879/- 
Amount of penalty 1 ) Rs. 13,62,184/- u/s 78 & Rs. 10,000/- u/s 77 

2) Rs. 10,0001- u/s 77 

MIs Omega Cable Vision, H.No. 58, Sector 30-8, Chandigarh (for brevity 'the 
appellants") have filed the present appeals against Order-in-Original No. 13/ST/AC/Div 
11/2018-19 dated 29.10.2018 and 48/ST/AC/Div-II/2018-19 dated 28.06.2019, 
respectively (for brevity 'the impugned orders') passed by the Assistant Commissioner, 
Central Goods & Services Tax Division-II, Chandigarh (for brevity 'the adjudicating 
authority'). 

2. That the appellants were registered with the Department vide Service Tax 
Registration No. AAXPC4665JST001 and engaged in providing the services of cable 
operator, which were taxable services as defined in Section 658 (44) of the Act as 
applicable during the relevant period. 

2.1 That the Cable operator services provided by Cable operators were brought 
under Service Tax net vide Notification No. 08/2002 dated 01.08.2002. That the Act 
w.e.f. 10.09.2004, expanded the scope of this taxable service, by amending the 
definition under Section 61 (105)(zs) and as a result, the services provided by Multi 
system Operator (hereinafter referred to as the MSO) as cable operators were also 
made taxable. That as per provisions of Section 67 of the Act, Service Tax chargeable 
on any taxable service with reference to its value, shall be the gross amount charged 
by the service provider for such service provided or to be provided by him. That the 
activity continued to be taxable under the provisions of the Act even with the 
introduction of negative list based taxation regime w.e.f 01.07.2012. 

2.2 That during the audit of MI s Fastway Transmission Pvt. Ltd, Lajjya Tower, 
Shyam Nagar, Ludhiana (here-in-after referred to as 'MI s Fastway') by the officers of 
the Ludhiana Central Excise & Service Tax Commissionerate, Ludhiana conducted 
during May 2014, it was found that M/ s Fastway was acting as an MSO and receiving 
their share of the subscription amount from the cable operators referred to as Local 
Cable Operators (LCOs) and also that many of these LCOs were not even registered 
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·'with.the Department as provider of taxable service. 

2.3 Tfiat acting on the .above findi~g during the Audit conducted at MIs Fastway, 
~he o~ce.rs ~f Central Excise & Service Tax Commissionerate, Ludhiana initiated 
tnvestiqation Into the amounts received by the LCOs on which service tax was not 
paid. 

2.4 That statement of Sh. Rajes~ Mehr~, Authorized Representative of Mis Fastway 
was.recor~ed on 09.1~.~014 who Inter alia stated that they were working as MSO & 
provl?ed signals both digital and analogue to local cable operators who in turn provided 
the signals to the last mile subscriber; that during the period from April, 2009 to March, 
2011, only analogue system was in operation and lump sum bills were raised to the 
local cable operators on the basis of data regarding number of connections 
(subscribers) provided by the LCO as there was no Digital Access System (DAS); that 
the billing was @ Rs. 100 per connection during the said period and share of the LCO 
and MSO was usually on 50% share basis. That from April, 2012 onwards, after the 
digitalization, the company started to raise bills on the basis of Set Top Boxes (STB) 
installed in the territory of LCO @ Rs. 1001- per STB which was inclusive of Service 
Tax. 

q 

2.5 That during the further investigation, statement of Sh. Gurdeep Singh, 
Managing Director of M/s Fastway was recorded on 28.02.2015 who inter alia stated 
that M/s Fastway (MSO) distributed signals to LCOs through optic fiber cable network 
laid throughout Punjab, Chandigarh and some parts of Haryana & Himachal Pradesh 
and that the LCOs distributed the signals received from the MSOs to each subscriber 
of their network through their own cable network; that prior to 31.03.2012, analogue 
system was in operation under which their (MSO's) share and its LCO was about 50:50 
and they paid service tax on the amount so received by them from the LCOs; that 
w.e.f. 01.04.2012, with the adoption of DAS (in phased manner) they used to raise bill 
on LCO on the basis of number of subscribers (i.e. no. of STBs) for which they 
charged RS.100 per connection which were inclusive of Service Tax and that LCOs 
used to charge from subscriber on an average of Rs. 250/- per STB thus their share 
declined from 50% to 40%; that w.e.f. 01.07.2014 as per Telecom Regulatory Authority 
of India (TRAI) regulations, in the cities which were mandatorily to be covered under 
DAS in phase-II of digitalization, MSOs were required to collect the cable charges 
directly from their subscribers under their (MSO) invoices; thus w.e.f. 01.07.2014 Mis 
Fastway had started raising bills directly on subscribers in three cities i.e. Ludhiana, 
Amritsar and Chandigarh and this system was called DAS; that now the LCOs of the 
said three cities were raising the bills on their (MSO) company in respect of their (LCO) 
share; that w.e.f. 01.07.2014, they were paying service tax on full amount of 
subscription charged from subscribers located at these three cities; that they had 
entered into written agreements with each and every LCO and that the logo/brand 
name of their company was "FW" which remained continuously displayed on TV 
screens of subscribers during the transmission of contents supplied by them to LCO 
and further to subscribers. 

2.6 From the above, it was opined that M/s Fastway was operating as MSO 
receiving the TV contents from TV Channels and supplying the same to LCOs; that Mis 
Fastway had entered into an agreement with the appellants (LCO) for supply of TV 
contents received against monetary consideration payable to them by the appellants 
i.e. the business relationship between the appellants and Mis Fastway was one of the 
LCO and MSO, respectively. That the appellants had been transmitting the signa.ls 
received from M/s Fastway to last mile subscribers (ultimate consumer/customer) as-it 
is without any addition/modification. The name/logo of M/s Fastway was continuously 
displayed during transmission and reception of TV programme by ultimate consumers 
and that the appe\\ants undertOOK tne distribution ot services pro\Jided ~y MIs F~stway 
under a 'orand name or trade name, ot that person ,MIs rastway) regIstered WIth the 
service tax department. 
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,2.7 That the outcome of the investigation was thus summarized and it was alleged 
that' the ap Ilants were engaged in providing "Cable Operator Services" as an LCO of 
M/s Fastw: as defined in erstwhile Section 65(21) of the Act which was taxable under 
Section 66 of the Act read with section 65(105)(zs) during 01.10.2009 to 30.06.2012 & 
in terms of Section 66B read with Section 65B(44) of the Act from 01.07.2012 onwards 
and that therefore, were liable to discharge service tax liability on the gross amount 
collected from the subscribers for that was the value of the taxable service of cable as 
defined in section 67(1 )(i) of the Act. Further, that the appellants were providing the 
branded cable service of M/s Fastway under the "FW" brand name as defined in 
Notification No. 06/2005-ST dated 01.03.2005, as amended (upto 30.06.2012) and 
33/2012-ST dated 20.06.2012 (w.e.f. 01.07.2012) and that though, the appellants were 
registered with the service tax authorities under Section 69 of the Act, they had failed to 
file ST-3 returns as required under Section 70 of the Act read with Rule 7 of the Service 
Tax Rules, 1994 (here-in-after the 'Rules') & disclose therein inter-alia the gross 
amount collected from the ultimate subscribers on account of cable service, service tax 
payable thereon and service tax paid thereon. 

2.8 That requests were made to the appellants for providing the information to 
determine the taxable value but they failed to do so and in the absence of complete 
details of the gross amount collected during the relevant period by the appellants from 
the cable subscribers, the value for the purpose of service tax liability was worked out 
in terms of the provisions of Section 72 of the Act, on the basis of details provided by 
M/s Fastway, as under: 

(i) for the period 01.04.2009 to 30.03.2012, the value of the taxable service 
was arrived at by taking the amount paid by the appellants to the MSO as 50% 
of the gross amount received by the LCO for the provision of the taxable 
service; 

(ii) for the period 01.04.2012 to 31.03.2017, the value of the taxable service 
was arrived at by taking the amount paid by the appellants to the MSO as 40% 
of the gross amount received by the LCO for the provision of the taxable 
service; 

(iii) that since the service provided by the appellants was under the brand 
name/trade name/ trade mark/ logo of other person i.e. M/s Fastway, the 
benefit of value based exemption as provided under Notification No.06/2005- 
ST dated 01.03.2005, as amended (up to 30.06.2012) and 33/2012-ST dated 
20.06.2012 (w.e.f. 01.07.2012) was alleged as not admissible to the appellants 
and hence, they were required to discharge the service tax liability on the 
entire gross amounts received from the customers/ultimate consumers to 
whom they had provided the taxable service. 

3. Accordingly, Show-Cause-Notice/Statement was issued to the appellants and 
the same were decided vide the impugned orders as detailed below: 

5 seN No & date Period ~lIegation Demand Penalties Decision of the 
involved s Raised proposed Adjudicating authority 

N 
0 

1 ~(ST)SCN/ 2011-12 Contraventi Rs. Under Denied the small scale 
pmega/469/7834- (w.e.f. on of 13,62,184/- Section benefit under Notf. No. 
~5 dated 31.12.11) Section (by invoking 76,77 & 6/2005 & 33/2012; 
30.12.2016 to ~7,68 and Section 72) ul 78 of Confirmed demand of 

~O of the Ac s 73(1) of the the Act Rs. 13,62,1841- u/s 73(1); 
31.03.16 Act by confirmed interest u/s 75 - invoking and imposed penalty u/s 

extended 77 & 78 of the Act 
period of 
limitation Confirmed demand of 

Rs. 2,61,879 u/s 73(1); 
Rs. 2,61,879/- Under confirmed interest u/s 75 
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, V(GST)SCNI 01.04.16 Contraventi (by invoking Section and imposed penalty u/s 
Omega/,D.lv to on of Section 72) ul 76,& 77 77 of the Act 
11/1612017 dated 30.06.17 Section s 73 of the Act of the 

19.02.2019 67,68 and Act 
70 of the Ac 

4. Being aggrieved by the findings of the adjudicating authority, the appellants 
have filed the instant appeals on the common grounds inter-alia given as under:- 

4.1 That the impugned order has been passed ex-parte. The appellants were not 
aware of the proceedings as no postal communications were received by the 
appellants in regard to show cause notice, personal hearing notices or order in original. 
The impugned order is not correct. The submissions I grounds as made herein below 
are without prejudice to each other. 

4.2 That the value on which service tax has been calculated is totally wrong. The 
appellants had provided the cable services to their customers and the service tax was 
payable on the gross amount charged from the customers to whom cable services had 
been given. That the appellants had been regularly maintaining the details of receipts 
from the customers in their computer in excel sheet. That appellants were also 
maintaining Card of every customer in which details of payments made by the 
customers every month were entered. That the service tax was not payable on the 
amounts as taken from the ledgers in respect of the appellants maintained by MIs. 
Fastway as the said amounts pertain to the services provided by MIs. Fastway to the 
appellants and not by the appellants to their ultimate customers. That during the 
disputed period the appellants were of the bona fide view that they were not liable to 
pay the service tax as their value was below the threshold limit of exemption and also 
MIs. Fastway was liable to pay the service tax as such confusion was prevailing in the 
cable trade. 

4.3 That details of gross amount collected from customers was entered in the excel 
sheet. That the amount received from the customers was inclusive of service tax 
element. That receipt of amounts varied sometimes due to stoppage of connection by 
some of the customers or due to addition of the new customers I connections. The 
service tax was payable by the appellants on the amounts received from the customers 
for the relevant period. 

4.4 That during the financial year 2011-2012, 2012-2013, 2013-2014 service tax 
was not payable as the value of gross receipt was below Rs. 10 Lakhs and the 
appellants were entitled for the benefit of exemption under Notification No. 6/2005-ST 
dated 01.03.2005 as amended & Notification No. 33/2012-ST dated 20.06.2012 (w.eJ 
01.07.2012). That in the subsequent years the appellants were of the view that MIs. 
Fastway was liable to pay the service tax. 

4.5 That even otherwise the figures taken in Column 2 of the Table in the impugned 
Order in Original dated 29.10.2018 i.e. Figures as per Fastway Ludhiana in the year 
2011-12 (w.e.f. 31.12.11) Rs. 1,87,5001- ; 01.04.12 to 31.03.13 Rs. 17,19,000 & 
01.04.13 to 31.03.14 Rs. 37,74,0001- are not correct and have been taken arbitrarily. 
That appellants had not received any services from the Fastway Ludhiana but from 
Fastway Chandigarh and as such the figures as per Fastway Ludhiana do not pertain 
to the appellants and were not liable to be considered. Moreover, the value of Fastway 
Chandigarh was inclusive of tax element and that the revised service tax liability works 
out to Rs. 4,76,475.00 for the period 2011-12 (w.e.f. 31.12.11) to 31.03.2016 and for 
the subsequent period upto 30.06.2017 it was Rs. 2,27,858/- after giving the benefit of 
threshold exemption limit and cum tax, as per remarks column. 

4.6 That the appellants had not provided the services under the brand name I trade 
name I trade mark I logo of other person i.e. MIs. Fastways and as such the appellants 
were entitled for the benefit of exemption under Notification No. 33/20012-ST dated 
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:20.06.2012. In support, reliance has been placed on Final Order No. N60167- 
60171/201 ated 20.02.2019 passed by the Hon'ble CESTAT, Chandigarh; the 
decisions 0 ROB Textiles Ltd. Vs. Commissioner of Central Excise & Service Tax, 
Kolkata-IV 2018 (359) EL T 433 (S.C.) and Maheshwari Industries Vs. Commissioner 
(Appeals-II) Cus, Hyderabad 2017 (352) EL T 338 (A.P.). 

4.7 That the invocation of Section 72 of the Act is not justified when the details of 
the amounts collected from the customers are available in the records maintained by 
the appellants. That the appellants never received any correspondence from the 
department asking them to provide the details of amounts collected on account of 
providing cable services and commission received by them. That in fact the appellants 
had never had an opportunity to supply the data of receipt of subscription amount and 
demand has been wrongly confirmed arbitrarily on the basis of data supplied by MIs. 
Fastway, Chandigarh. That the best judgement assessment is not sustainable also in 
view of the decision of the Tribunal in the case of Shubham Electricals vs. CCE 2015 
(40) STR 1034 (Tr.-Del.) which has been affirmed by the Hon'ble High Court reported 
in 2016 (42) STR J312 (Del.). 

4.8 That in the financial years where service tax was payable, the appellants at the 
same time were entitled for the benefit of input service tax credit of service tax paid on 
the network services received from Mis Fastway which were used by the appellants in 
providing services to their ultimate subscribers I customers. 

4.9 That if demand is subsequently confirmed for the past period, the assessee 
obviously cannot comply with the procedures prescribed in respect of past period. That 
in such cases, cenvat credit merits to be allowed for past period even if prescribed 
records were not maintained and cenvat credit was not claimed that time, as held in 
various decisions i.e. K C Palaniasamy Vs. CCE - 1997 (89) EL T 134 (Cestat), 
Formica India Division Vs. CCE reported in 1995 (77) EL T 511 (S.C.), CCE Vs. 
Chemplast Sanmar - 2009 (239) EL T 398 (Mad. HC. DB), Chamundi Steel R-rolling 
Mills Vs. CCE - 1996 (81) EL T 563 (Cestat), Indian Plastic Industries - 2007 (210) EL T 
534 (Cestat), CCE Vs. CEGAT - 2008 (227) EL T 361 (Mad HC DB) 

4.10 That during the period around July, 2014 to December, 2015 pre agreed portion 
of the subscription was retained by the appellants and the remaining portion was 
remitted to Fastway (MSO) from whom the appellants received the signals for re 
transmission to the subscribers. That for the portion remitted to MIs. Fastway, MIs. 
Fastway was discharging service tax liability and the appellants were of the bona fide 
view that since MIs. Fastway was discharging the service tax liability they were not 
entitled to pay the service tax liability and also that they were below the threshold 
exemption limit. The appellants collected the entire subscription from the customers 
and remitted a pre-agreed portion of the consideration received by the appellants to 
Fastwav. That the appellants retained only a portion of the amount received from the 
subscribers. In this case the appellants were not liable to pay the service tax on the 
amount as retained by Mis. Fastway (MSO) on which they paid the service tax as 
otherwise it would amount to double taxation. As such the service tax is only payable 
on the amount as retained by the appellant. The appellant is entitled for cenvat credit of 
service tax paid by MSO. Reliance is placed on decision of Tribunal (Final Order No. N 
60167-60171/2019 dated 20.02.2019) wherein it has been found that out of the total 
amount received by the appellants, some amounts of total subscriptions, the appellants 
were remitting to the MSO on which the MSO was paying service tax, therefore, the 
signal provided by the MSO to the appellants was an input services for the appellants. 
That in view of above, the total service tax payable works out to Rs. 6,58,797/- and 
after adjustment of above input service tax credit of Rs. 1,29,063/-, the net service tax 
liability works out to Rs. 5,29,733/- (Rs. 6,58,797/- minus Rs. 1,29,063/-) for the period 
2011-12 (w.e.f. 31.12.2011) to 31.03.2016 and Rs. 4,13,746/- and after adjustment of 
input service tax credit of Rs. 1,89,8621- the net service tax liability works out to Rs. 
2,23,884/- (Rs. 4,13,746/- minus Rs. 1,89,862/-) for the period 01.04.2016 to 
30.06.2017. 
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• 4.11 Tha e extended period was not invocable. In support, reliance has been 
placed on the aforesaid Final Order No. A/60167-60171/2019 dated 20.02.2019 of the 
Hon'ble Tribunal. 

5. Personal hearing in the case was held on 20.01.2021. Sh. Gagan Kohli 
Advocate and an authorised representative on behalf of the appellants in respect of 
appeal No. 27/20-21 and 28/20-21 appeared for personal hearing through video 
conferencing, reiterated the submissions as made in their grounds of appeal dated 
14.10.2020 and written submissions dated 20.01.2021 filed during personal hearing 
and requested to decide the cases in the light of these. 

6. I have carefully gone through the facts of the case, grounds of appeals, 
documents placed on record and submissions made by the appellants vide their letter 
dated 20.01.2021 and find that following issues need to be addressed :- 

(i) Whether the appellants were providing taxable Services of 'Cable Operator' 
as held by the adjudicating authority or 'BAS' as contended by the 
appellants? 

(ii) Whether the appellants were providing branded Services and whether the 
benefit of small scale exemption under Notf. No.- 06/2005-ST dated 
01.03.2005 (as amended) upto 30.06.2012 and lor Notification NO.33/2012- 
ST dated 20.06.2012 (w.e.f. 01.07.2012) was available to the appellants or 
not? 

(iii) Whether the taxable value under Best judgment method has been correctly 
calculated under Section 72 of the Act? 

(iv) Whether the Service Tax had been correctly demanded by invoking the 
extended period of limitation and whether penal action under Section 77/78 
of the Act was justified? 

(v) Whether the appellants were liable to pay service tax on the gross value of 
the services provided by them? 

(vi) Whether the appellants were entitled to avail Cenvat Credit of Service Tax 
paid by the MSO? 

7. I take up the issues one by one for decision. Firstly, the core issue of taxability 
on account of "Cable Operators" under the category of "Cable Services" needs to be 
discussed. I observe that the Cable Operators Service provided by Cable Operators 
was brought under the ambit of Service Tax vide Notification NO.08/2002-ST dated 
01.08.2002 and as per Section 65(21) of the Finance Act, 1994, "Cable operator" has 
the meaning assigned to it in clause (aa) of section 2 of the Cable Television Networks 
(Regulation) Act, 1995 (7 of 1995) and as per Section 65(22) of the Act, "Cable 
Service" shall have the meaning assigned to it in clause (b) of Section 2 of the Cable 
Television Networks (Regulation) Act, 1995 (7 of 1995). Further, as per Section 2(aa) 
of the Cable Television Networks (Regulation) Act, 1995 (7 of 1995) (here-in-after 
referred to as 'CTN Act'), "cable operator" 'means any person who provides cable 
service through a cable television network or otherwise controls or is responsible for 
the management and operation of a cable television network and fulfils the prescribed 
eligibility criteria and conditions. The term 'and fulfils the prescribed eligibility criteria 
and conditions' was added w.e.f. 25.10.2011. Also Section 2(b) of the CTN Act, "cable 
service" means the transmission by cables of programmes including re-transmission by 
cables of any broadcast television signals. Further, "the cable television network" is 
defined as per Section 2(c) of the CTN Act to mean any system consisting of a set of 
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iciosed transmission paths and associated signal generation, control and distribution 
• equipment/aesigned to provide cable service for reception by multiple subscribers. 

"Subscriber" is defined as per Section 2(i) of the CTN Act to mean any individual or 
association of individuals or a company or any other organisation or body who receives 
the signals of cable television network at a place indicated by him or it to the Cable 
Operator, without further transmitting it to any other person. The definition of the cable 
services under the Act was amended w.e.f. 10.9.2004 as "Taxable services" means 
any service provided to any person by a cable operator including a MSO in relation to 
cable service. Subsequently, w.e.f. 16.6.2005 the definition of taxable service was 
amended as "Taxable service means any service provided or to be provided to any 
person by a cable operator including MSO in relation to cable service." So the services 
provided by both cable operator and MSO continued to be taxable within the scope of 
definition of 'service' and 'taxable service' given under Section 658 (44) of the Act 
which emphasized that "service" means any activity carried out by a person for another 
for con sideretion, and includes a declared service. 

7.1 I further observe that the CBEC vide Circular No. 80/10/2004-ST dated 17 
September, 2004, explained the changes made in the budget for 2004-05 as under: 

"Extension of service tax on cable operators to Multi system operators (MSOs): 
In cable TV services, broadcast channels transmit television signals to multi system 
operators (MSO) who further send them to the cable operator. The services provided 
by the tl1S0s to the cable operators have been made taxable 11 

7.1.1 Furthermore, CBEC vide circular No F.No.B11 6 12005-TRU dated 27th July 
2005, explained the changes in the budget for 2005-06 as under: 

"In the case of radio or TV broadcasting services, the services are subject to tax 
where the services are effectively used and enjoyed. Multi System Operators (MSOs) 
are pe millccl to receive signals from the broadcasting agencies on payment of 
prescri=eo amount. Cable operators transmit programmes to customers through 
cable network after receiving signals from the multisystem operators (MSOs). Prior to 
16/6/2( 05, service tax was leviable on services provided by cable operators to their 
custom =rs and multisystem operators to cable operators. In this year's budget, the 
chargee; recovered by the broadcasting agencies from the multisystem operator for 
proviau r; the signals have been specifically made liable to service tax. This completes 
the ser 'ice tlX chain from the customer to the broadcaster." 

7.1.2 'hat the MSO's received the TV signals from the broadcasters/aggregators. 
They c ntered into agreements with the broadcasters who provide the integrated 
receive: decoder boxes (IRO) to receive the signals in the encrypted form. These boxes 
were il stalled by the MSO. The MSO then transmits the signals either through the LCO 
or dire Iy l) the subscribers. When the MSO provides the service through the local 
cable <- ,)01'8tor who would then re-transmit the broadcast television signals by the cable 
to the I' st mile subscriber, then such a LCO is the cable operator. The definition of the 
cable r porntor as per Section 2(aa) of the CTN Act states that a "cable operator" 
means any person who provides cable service through a Cable Television Network or 
otberv ",0 controls or is responsible for management and operation of Cable Television 
Netwo ' o 11 rf fulfills the prescribed eligibility criteria and conditions. The "Cable 
Televi '1: 'ctwors" as per section 2(c) of the CTN on other hand means any system 
consis fa ct a set of closed transmission paths and associated signal generation, 
control allel distribution equipment designed to provide cable service for reception by 
multipt subscribers. Hence there are two main ingredients in the definition of the 
Cable Television Network, one is cable service and the other is subscribers. The 
"Cebt> Service" is defined in Section 2(b) of the CTN Act to mean transmission by 
ceb!e- ~f r 'r;rammes including re-transmission by cables of any broadcast television 
signal '.'ili, "Subscriber" has been defined in Section 2(f) of the CTN Act to mean any 
indivic! , 11 or association of individual or a company or any other organization or body 
who rp ~eivr;s the signals of cable television network at a place indicated by him from 
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,'MS0 or the cable operator, without further transmitting it to any other person. In view 
, of these definitions it is clear that LCO is the cable operator when he re-transmits the 

TV signal as he fulfills the definition of the term Cable Operator when he provides cable 
service to the last mile subscriber. 

7.1.3 The same view has been taken in recent judgements by the Hon'ble High Court 
of Delhi at New Delhi dated 09.03.2017 in the case of Mis Siti Cable Networks Limited 
versus Govt. of NCT of Delhi & ORS. [W.P. (C) 427/2014 & CM No. 851/2014)] and 
the Hon'ble Tribunal in the case of Krishna Satellite Cable Network Vis CCE, Jaipur 
reporteei in 2008 (12) S.T.R. 605 (Tri. - Del) as well as recent CESTAT, Chandigarh 
Final Order No- A/60167-60171/2019 dated 22.2.2019. 

7.1.4 In view of this, it is clear that as the MSO had provided the service through the 
LCOs, ',lie individual LCOs having their own subscription network were regarded as the 
cable o oerators and were liable to pay the service tax. 

7.2 ~~eco'idly, as regards the issue of providing branded service by the appellants 
and denial of benefit of exemption under Notification No - 6/2005 ST dated 01.03.2005 
and Notification No- 33/2012 dated 20.06.2012, it is pertinent to mention here that the 
issue i no more res-integra as it stands decided by CESTAT, Chandigarh vide its Final 
Order' ')- Al60167-60171/2019 dated 22.2.2019. The Hon'ble CESTAT has in the light 
of the j idqments of the Hon'ble Apex Court in the case of ROB Industries and in the 
case 0.' 1aheshwari Industries has held that: 

'I view of the above cited judicial pronouncements, we hold that the 
ipe. ant are not providing any branded services, therefore, the appellants 

, 0 entitled to avail the benefit of exemption Notification No. 612005-ST dated 
,3.2005 and Notification No, 3312012-STdated 20.6.2012." 

7.2.1 ;, view of above judgement, I find no basis for denying the benefit of exemption 
Notificr ion No- 6/2005 ST dated 1.3.2005 and Notification No. 33/2012-ST dated 
20.6.::(' 2 tr the appellants, 

7.3 irtl: -r, on the issue of applying the best judgement under Section 72 of the Act, 
I obser e that the CESTAT in its ibid Final order dated 22.2.2019 has held as under:- 

"In 'his case, it is a fact on record, the appellants were not given time for 
Sf', 'Iy of the data of their activity and assessment has been done on the basis 
of ' 'e cJ ita supplied by the MSO which is not correct, therefore, we hold that 
the =ss=ssment under Section 72 of the Finance Act, 1994 is not correct. In 
th, cit .umstences, the impugned demand is not sustainable, but the 
api el/ants are directed to provide the data for their activity within the period of 
lirn 'niion to the adjudicating authority within 30 days of the communication of 
tt-! order and on the basis of the data supplied by the appellants, the correct 
s 'ce tax liability shal/ be determined by the adjudicating authority. 
TI rete e, for that purpose, the matters need to be examined at the end of the 
cv,' -dic "ng authority" 

7.3.1 ' 'encc, the appellants are directed to produce all documents to the adjudicating 
authe r' wit iin 30 days of the receipt of this order who is further directed to calculate 
the ~ ice Tax liability on the basis of value of gross amount received by them from 
custo :'S ill lieu of services provided by the appellants within 30 days of the 
presr Iion of the relevant documents by the appellants before him. The benefit of the 
Servi. Tax already paid, if any, should be given to the appellants. The Service Tax 
liabil:li ' so calculated by the adjudicating authority would be treated as confirmed 
aqan c-: 'he rpel\ants alongwith interest under section 75 of the Act on such confirmed 
dern I' s. 
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:7.4 i Now, taking up the issue regarding invocation of extended period of limitation 
under Sect; ..... n 73 of the Act for recovery of Service Tax from the appellants, I find the 
CESTAT in its Order No- N60167-60171/2019 dated 22.2.2019 has decided the issue 
in favour of the appellants and held that- 

"We find that the appellants were under bonafide belief that they are not liable to pay 
serv'r:e tax as they are entitled for benefit of exemption under notification no-6/2005- 
ST (,ted 1.3.2005 and Notification No- 33/2012-St dated 20.6.2012, therefore, they 
di.' .' ,[ pay any service tax. Moreover, there was confusion in the industry during the 
retrv vnt period whether the appellants are liable to pay service tax or the MSO liable 
to pay service tax on their activity, in that circumstances, the benefit of doubt goes in 
terour of the appellant. Therefore, we hold that the extended period is not invokable 
as I=k! by the Tribunal in the case of Trans Yamuna Communication Pvt Ltd Vs. 
C('!!? »issioner of Service Tax Delhi-2017952)STR (Tri-Del) wherein this Tribunal 
ol : "nd as under:- 

"1. I have heard both the sides and perused the appeal records. As noted 
=bovo, the tax liability is not in dispute. It appears that the scope of activities 
I riderteken by the appellant is not falling under generally understood activities of 

,hIe operator who is involved in distribution of television signals to various 
'7' . Admittedly, the television signals received from the satellite is managed 

.c handled through various layers of persons/activities till it reaches the 
, 'imate customer. The appellant's role is as an intermediatory and apparently 

ere could be a bonafide belief on their part regarding the tax liability under the 
. 'id ategory. As already noted that they are not acting as a local cable TV 

=etntor in transmitting signals to the clients. Neither they are involved in 
r;ei .ling satellite signals as a MSO. The Finance Act, 1994 borrows the 
" '7, 'ions of 'Cable operator' and 9able service from Cable Television Network 
-Tl "ation) Act, 1995. Considering the scope of definition under Section 2(aa) of 
" said Act there is a possibility of bonafide belief for non-tax liability. 
'Ilsidering the ratio followed by the Tribunal in the abovementioned cases and 
'>0 considering the facts of the present case, I find that it is a fit case for 
'oking the provision of Section80 for waiver of penalties imposed on the 
, ..... tanto Accordingly the penalties imposed on the appellant. Accordingly, the 

~I ties are set aside and the appeal is allowed only to that extent 

The ('rrl, no penalty is imposable on the appellants." 

7.4.1 1L1:, I hold that there is no justification for invocation of extended period for 
recove 'rf demand of Service Tax on the appellants and penalties imposed under the 
Act arc waived. 

7.5 - ..... 1 ing up the question of liability of service tax on the gross value of the 
service urovided by the appellants, I observe that Hon'ble Tribunal in its order dated 
22.2.2( C) 'las relied upon the judgement of Hon'ble Supreme Court in the case of 
lnterc+ n .ntal Consultants and Technocrats Pvt. Ltd. The relevant para of the 
judge ' 's reproduced below:- x 

'":'. In this hue, the expression 'such' occurring in Section 67 of the Act 
=es importance. In other words, valuation of taxable services for 

c l'o;'lg service tax, the authorities are to find what is the gross amount 
(' .- / d for providing 'such' taxable services. As a fortiori, any other 

" "'t which is calculated not for providing such taxable service cannot a 
IJ , f that valuation as that amount is not calculated for providing such 
'{ '1' 'e service', That according to us is the plain meaning which is to ~e 
C' ~ -cii to Section 67 (unamended, i.e., prior to May 1, 2006) or after Its 
e, ' -iment, with effect from, May 1, 2006. Once this interpretation is to be 
n ' to Section 67, it hardly needs to be emphasized that Rule 5 of the 
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• ,('"I·;s went much beyond the mandate of Section 67. We, therefore, find 
t j il /-." h Court was right in interpreting Sections 66 and 67 to say that in 
the ve"uation of taxable service, the value of taxable service shall be the 
gross amount charged by the service provider 'for such service' and the 
valuation of tax service cannot be more or less than the consideration paid 
as quid pro qua for rendering such a service." 

7.5.1 n,,' 'ing upon the above explanation of Section 67 of the Act, the Hon'ble 
Trlbur+. 1'1S admitted that the appellants have received subscriptions from the 
subscri )NS for providing the services on which they are liable to pay service tax. 
Hence. i,> the present case also I hold that the appellants are liable to pay tax on the 
gross' 1" If; of the services provided by them. 

7.6 ." c- rngard the issue of admissibility of Cenvat credit of the service tax paid by the 
MSO, ('1 ~ n I find that the matter has been settled by the CESTAT in its above referred 
Final ( ~,. dated 22.2.2019 by observing that- 

7.6.1 
hold t 
paym 
servic 
the 8' 
Cenv. 
jurisdi 
servic 
adrm: 
days 
conju 

8. 

"V I, fhd that out of the total amount received by the appellants, some 
al ninis of total subscriptions, the appel/ant are remitting to the MSO on 
wI '~Il 'he MSO is paying service tax, therefore, the signals provided by the 
M') . the appel/ants is an input services for the appel/ants. Therefore, the 
s: '_ tax paid by the MSO is available as Cenvat credit to the appellants. 
In I se circumstances, we hold that the appel/ant are entitled to avail 
c: \ I credit of the service tax paid by the MSO, 

.; plying the ratio decidendi of the above decision of the Hon'ble CESTAT I 
, :' e appellants are entitled to the cenvat credit of service tax paid/suffered on 

. .nade to MSO and that the cenvat credit of total service tax amount on input 
I .ed for providing taxable service during relevant financial years is allowed to 
.illants subject to fulfillment of other such conditions as provided under the 
Credit Rules, 2004 for the admissibility of the same. Accordingly, the 

'anal Deputy/Assistant Commissioner is hereby directed to calculate the actual 
ax liability(para 7.3,1 refers) of the appellants by reducing it with the amount of 
»le input service tax credit and convey the same to the appellants within 30 
the receipt of documents from the appellants which shall be read in 

"on with this order, 

'I view of discussion made in foregoing paras, I hold that- 

) The adjudicating authority has rightly held that the appellants were providing 
ixable Services under the category of 'Cable Operators'. 

i) The appellants were entitled for the benefit of Notification No- 6/2005 ST 
ated 1.3.2005 and Notification No- 33/2012-ST dated 20.6.2012 as the taxable 
ervices provided by them do not fall under the category of branded services. 

'ii) The adjudicating authority shall quantify the demand for the period within the 
eriod of limitation on production of data of services provided by the appellants 
, subscribers on which the appellants will pay the Service Tax. 

v) There was no justification for invocation of extended period of limitation for 
ising the demand on the appellants and penalties imposed under the Act are 

\ -aived. 

'v) The appellants were liable to pay service tax on the gross value of the 
ervices provided by them. 

(vi) They were entitled to take credit of the service tax paid by the MSO subject 
''J fulfillment of other such conditions as provided under the Cenvat Credit Rules, 
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2004 for the admissibility of the same. Accordingly, the jurisdictional 
0: 

Depl' ~/Assistant Commissioner is hereby directed to calculate and convey the 
actu service tax liability of the appellants as per para 7.3.1 and 7.6.1 above 
within 30 days of the production of relevant records by the appellants which shall 
be read in conjunction with this order. 

ORDER 

9. The appeals are allowed to the extent discussed above. Accordingly, the 
impuor-ed orders stand modified and the appeals stand disposed of. 

Signed b~~~ala 
Date: 24-~-sBQa~1Ba1ctr:08:22 
Re a ~Cilrfktligsl()~~ls) 

REGO.A.D. 

Mis Omega Cable Vision, 
House No. 5B, Sector 30 B, 
Chandi jarh. 

Copy to : 

1. The Chief Commissioner (CZ), Central Goods & Service Tax, Chandigarh. 
2. ~he Pro Commissioner, CGST Commissionerate, Chandigarh. 
3. 'The Assistant Commissioner, CGST Division-II, Chandigarh. 
4. Sh. Gagan Kohli through e-mail gagankohli39430@gmail.com. 
5. Guard file. 

Superintendent (Appeals) 


