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Appeal No. 88-89/A/ST/CH~i---qq- 

, 0 OER-IN-APPEAL 

0,1 N-2021 065 OAZ0000811/6 ( s ( 

Order-in-Appeal No: CHD-EXCUS-001-APP-24-25-2021-22 Dated : 24/06/2021 

Name of the Appellants Mis Sandwoods Infratech Projects (P) Ltd., SCO 222- 
223, Sector 34A, Chandigarh. 

Order-in-Original No. & 37-38/AC/ST/GST/CHD-111/2019-20 
date dated 28.06.2019. 
Adjudicating Authority The Assistant Commissioner, CGST Division-III, 

Chandigarh. 
Amount of service tax Rs. 71,00,7971- (Rs. 44,83,8371- + Rs. 26,16,9601-) 
Penalty Rs. 44,83,837/- under Section 78 and Rs. 2,61,696/- 

under Section 76 of the Finance Act, 1994 
Period of Dispute 2012-13 to 2014-15 and 2015-16 to 2016-17. 

Mis Sandwoods Infratech Projects (P) Ltd., SCO 222-223, Sector 34A, 
Chandigarh (for brevity 'the appellants") have filed the present appeal against the 
Order-in-Original No. 37-38/AC/ST/GST/CHD-111/2019-20 dated 28.06.2019 (for brevity 
'the impugned order') passed by the Assistant Commissioner, Central Goods & 
Services Tax Division-III, Chandigarh (for brevity 'the adjudicating authority'). 

2 Briefly stated the appellants were registered with the department vide Service 
Tax Registration No. AAACU6689GST001 for payment of service tax and providing 
services of Construction of Residential complex, taxable under Works Contract Service 
w.e.f 01.07.2012 as defined under section 66E(b) of the Finance Act, 1994 (hereinafter 
referred to as "Act") read with section 658(54) of the Act. ' 

2.1 The internal audit team observed that the appellants ·had received services from 
one of their Directors namely Smt. Uma Bagolia during the period 2012-13, 2013-14 
and 2014-15 and had failed to discharge service tax uabluty of Rs. 44,83,837/- on the 
same under reverse charge mechanism w.e.f 01.07.2012 as per Notification No. 
30/2012-ST dated 20.06.2012 (as amended). 

2.2 Further, that appellants had executed an agreement dated 02.04.2012 with Smt. 
Uma Bagolia d/o Shri Joban Dass, Village Mohel Thinoo, Tehsil Kumarsain, Distt. 
Shimla (HP) for acquiring of land in village Mouza Bhallori, Pargana Jhanjti, Sub Tehsil 
Krishangarh, Distt. Solan (HP) for construction of residential apartments and 
cottages. 

2.3 That as per the Agreement entered on 02.04.2012, Smt. Uma Bagolia (first 
party) was to apply for the pre-contractual approval; to get the building plan sanctioned 
for construction in consultation with the appellants (second party); to appoint 
contractor, architect etc. in consultation with second party; to apply for all necessary 
annrovals and np.rmissinns durinn thp. r.nllrSp. nf constn iction and also rlftp.r 
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.• ~ and cottages; to sign and execute all necessary document. herself or by her general 
power of attorney holder including agreements for sale, alotment letter or any other 
instrument or instruments including conveyance deed in favour of the prospective 
buyers and that the first party shall receive fifteen percent (1 f%) of sale proceed." 
2.4 That the appellants had not discharged service '\ tax on the amount Rs. 
3,62,77,000/- and Rs. 1,77,09,000/- paid to Smt. Uma Bagolia Director in the 
appellants' Company for services provided by her during t~e financial years 2012-13, 
2013-14 and 2014-15, respectively, which was leviable to ~ervice tax under Reverse 
charge mechanism, as stipulated vide Notification No. 30/j?12-ST dated 20.06.2012 
as amended by Notfn. No. 45/2012-ST dated 07.08.2012 issied under Section 68(2) of 
the Act. , 

1721 

3. Accordingly, two Show Cause Notices as per details given in table below were 
issued to the appellants: 

S.No SCN No.& date Period Amount 
involved 

1 C.No 668/ADT/CHD-IIICHD/20171 2012-13 to Rs.44,83,837/- 
6246 dated 21.7.2017 2014-15 

2 C.No. V-STlTech/SCN/Sandalwoodl 2015-16 to RS.26,16,960/- 
Divn-111I59/18/148-149 dated 19.4.2018 2016-17 

Total: I 71,00,7971- 

3.1 That vide the said Show-Cause-Notices it was alleg~d that the appellants had 
contravened the provisions of Notification No. 30/2012-S11 dated 20.06.2012 issued 
under section 68(2) alongwith the provisions of Section 66/66B,67,68 and 70 of the Act 
read with Rule 6 of the Service Tax Rules, 1994 (the Rules), in as much as that they 
had not assessed the service tax correctly; had not paid service tax amounting to Rs. 
44,83,837/- for the period 2012~13, 2013-14 and 2014-15 & Service Tax of Rs. 
26,16,960/- for the period 2015-16 to 2016-17; that though the appellants filed the 
statutory ST-3 returns, but had neither declared value of services, in the column meant 
for dutiable services in the ST-3 Return nor in the column meant for exempted 
services, thus willfully suppressed the information from the department. Demand of 
service tax alongwith interest was made under section 73(1) of the Act on Director's 
services received by invoking extended period of limitation alongwith interest under the 
provisions of Section 75 of the Act. Penal Action under Section 78 of the Act and 
Section 76 of the Act was also proposed. 

4. That since the issue involved in both the above mentioned show cause notices 
was identical, the adjudicating authority decided the same vide the common impugned 
order confirming the demand of service tax amounting to Rs. 71,00,797/ 
(Rs.44,83,837/- + Rs.26,16,960/-) alongwith the interest Ion the same. Penalty of 
Rs.44,83,837/- under Section 78 of the Act and Rs. 2,61,6Q6/- under Section 76 were 
also imposed. 

I 
5. Feeling aggrieved, the appellants filed the instant I appeal on the facts and 
grounds inter-alia as summarized below:- 

5.1 That the appellants engaged in the construction of Residential Complex service 
had expertise and financial capability in the field of construction; had entered into a 
joint venture agreement with Smt. Uma Bagolia who was the owner of land situated in 
the state of Himachal Pradesh for development of land for which they got their 
respective shares depending upon their capabilityl expertise and fundsl investments. 

5.2 That the entire cost of land including registration .of the same, necessary 
approvals, sanction of plan etc. was to be borne by Smt. Uma Bagolia and further that it 
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, was the sale obligation on her part to make out a good and marketable title in respect 

of ~ said land. .. ., . 
5.3 That the above said agreement between the appellants and Smt. Uma Bagolia 
was executed purely on the basis of commercial terms and conditions. 

5.4 That the Agreement clearly provided that the total consideration/ sale proceeds 
pertaining to land price and construction were to be shared between the appellants and 
Smt. Uma Bagolia in the ratio of 85% and 15%, respectively, subject to the condition 
that all the approvals/sanctions/ completion of other formalities pertaining to land were 
the sole responsibility on the part of Smt. Uma Bagolia. That Smt. Uma Bagolia had not 
undertaken any activity for or on behalf of the company rather completed the necessary 
formalities pertaining to land for her entitlement to the share of sale proceeds. That the 
nature of agreement clearly showed to be a case of joint venture between two distinct 
persons having expertise in their fields and that the instant case is not a case of receipt 
of any service rather the case is that of joint venture between two distinct persons. 

5.5 That Smt. Uma Bagolia has not undertaken any activity as a Director on the 
behalf of the company rather shared the profit from sale proceeds. 

5.6 That the agreement between the appellants and Smt. Uma Bagolia was 
executed purely on the basis of commercial terms and conditions. 

5.7 That the provisions of sub section (44) of Section 65B of the Act excluded 
certain activities to be out of the purview of service. 

5.8 That the Explanation (a) appended to Section 67 of the Act provided that 
consideration included any amount that is payable for the taxable service which was 
not the case. 

5.9 That the appellants had paid service tax on the full value of consideration 
including the cost of land and not that the service tax was not paid on the total 
consideration or on the cost of land belonging to Smt. Uma Bagolia. 

5.10 That after the sale of flats, the consideration of land proportionate to the 
investment made by Smt. Uma Bagolia was paid to her and shared between the 
appellants and Smt. Uma Bagolia. 

5.11 That the SCN has been issued/tax has been demanded without specifying 
detail/nature/category of service provided by Smt. Uma 8agolia. That it is well settled 
law that the demand of tax is not sustainable in case the tax has been demanded 
under wrong classification. That the tax can be demanded only if there is a receiver 
and a provider of any service and further if an invoice for any such service has been 
raised whereas in the SCN no reference of any Invoice pertaining to service rendered 
or even raised by Smt. Uma Bagolia has been made. That they never sought any 
service or offered any remuneration for any service to Smt. Uma Bagolia. 

5.12 That the appellants be supplied the copy of Invoices/ offer/acceptance letter for 
providing any service on the basis of which it has been alleged that they received the 
services from Smt. Uma Bagolia . 

5.13 That even as per books of accounts, Smt. Uma Bagolia, has shown her share of 
15% as her 'Business Income' and even the said transaction has been accepted/ 
assessed to be business Income of Smt. Uma Bagolia by the IT Deptt. and that since 
the activity has been treated and assessed as Business Income in the hands of Smt. 
Uma Bagolia, therefore, the same cannot be treated to be service in the hands of 
appellants. 
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5.15 That the issue involved revenue neutrality as the appellants were entitled for 
cenvat credit of the amount payable as service tax and that the issue involved is of 
purely technical nature. 

1/347~27/2021 
. 5.14 That even the appellants had shown the transaction as purchase of land which 

Vfc" duly accepted by Income Tax deptt., and that when one deptt. has accepted the 
transaction to be purchase of land then the same merits to be treated as business 
transaction of transfer/sale/ purchase. 

, 

5.16 That there was no question of any suppression when an activity has been 
shown in the records maintained by them specially that the activity has been 
undertaken on the basis of legal document - Agreement and that the sharing of the 
proceeds have been duly declared in the IT Returns. That the issue involved is of 
purely technical nature. 

5.17 That the Interest/Penal provisrons were not invokable when neither any taxi 
Interest was payable nor any provision of Service Tax Act! Rules had been 
contravened. That in any case the penal proceedings merits to be withdrawn in terms 
of the provisions of Section 80 of the Act which provided that penalty was not to be 
imposed if there is reasonable cause for non-payment of tax. 

5.18 That the tax was wrongly calculated / demanded on the gross amount by 
ignoring the fact that the said amount is all inclusive and also included the element of 
service tax (if applicable). 

5.19 That the adjudicating authority has erred in confirming the tax by ignoring the 
basic fact that Smt. Uma Sagolia has not undertaken any activity as a Director or on 
the behalf of the company. That she was the owner of land for which it was to be 
ensured that the registration of land was in her favor. That Smt. Uma Sagolia had not 
undertaken any activity for or on behalf of the company rather completed the 
necessary formalities of necessary permissions/ approvals/ sanctions pertaining to land 
for her entitlement to the share of sale proceeds. That as per the joint venture 
agreement Smt. Uma Sagolia, had to get the registration and approvals of the land 
independently and not for or on behalf of the appellants. That the entire cost of land 
including all registration cost thereof was borne by her. That she was to get share/ sale 
proceeds only if she makes out a good and marketable title' in land and transferred the 
same to respective buyers. Since she did not undertake any activity on behalf of the 
company rather got the approvals/permissions in her name and shared the profit from 
sale proceeds, therefore, the impugned order wrongly treating the same to be service 
for the appellants was not sustainable and the same merits to be set aside. 

5.20 That the adjudicating authority has erred in confirming the tax by ignoring the 
vital fact that the approvals, permissions, sanctions etc. pertaining to land were not 
made in favor of the appellants rather the same were done in favour of Smt. Uma 
Sagolia herself meaning thereby no service was provided to the appellants. That since 
the approvals/ permissions were sought by Smt. Uma Sagolia in her favor, therefore, 
the same could not be treated to be providing of any service to the appellants. 

5.21 That the adjudicating authority has erred in confirming the tax ignoring the fact 
as to whether the appellants received any Director services from Smt. Uma Sagolia or 
not. That the findings have been given by ignoring the contents of Agreement dt. 02- 
04-2012 executed between the appellants and Smt. Uma Sagolia. Relevant Clauses of 
the said agreement read as under: 

"AGREEMENT 
AND WHEREAS the first party has got the registration certificate vide 
registration no. 261 dt. 25 July 2008 wherein after the First Party has been 
reaistered for conductina business as a oromoter for develooina colonv and 
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constructing apartments and cottages under the scheme framed by the 
authority under the Himachal Pradesh Apartments and Property Regulation 
Act, 2005 and the rules made thereunder. 

AND WHEREAS the First Party is desirous of getting the said land developed 
into a housing complex project in accordance with the permission and 
approval to be obtained from the concerned authority. 

AND WHEREAS the Second Party has the expertise and financial capability 
in development of various projects within Himachal and other parts of India 
and offered to join hands with the First Party in development of the said land. 

1. That the First Party shall ensure the registration of the said land in her 
favour and the entire cost of land including all registration cost thereof shall 
be borne by the First Party. It will be sole obligation on the First Party to 
make out a good and marketable title in respect of the said land . 

3(a) That in lieu of the services rendered by the second party, it has 
been agreed that the entire sale proceeds shall be shared between the first 
party and the second party in the following manner: 

First Party 15% 

Second Party 85% 

(b) That the entire sale proceeds shall be received by the second party 
and the second party shall disburse the receivable of the first party quarterly 
and alongwith the payment the second party shall furnish a statement of 
account of the receipt. 

xxx XX." 

5.22 That the cost of land including registration of the same, necessary approvals, 
sanction of plan etc. was to be borne by the First Party i.e Smt. Uma Bagolia and 
further that it was the sole obligation on her part to make out a good and marketable 
title in respect of the said land. The aforesaid Agreement and conditions stipulated 
therein clearly provided that the sale proceeds are to be shared between the appellants 
and Smt. Uma Bagolia in the ratio of 85% and 15% respectively subject to the 
condition that necessary approvals/ permissions/ sanctions are to be ensured in favor 
of Smt. Uma Bagolia. That there is no question of any service to the appellants when 
the approvals/ permissions were done in her favor only. 

5.23 That confirming the tax ignoring the fact that had Smt. Uma Bagolia failed to get 
the necessary registration/ approvals/sanctions / permissions then as to whether she 
would be entitled to get the share of sale proceeds as per the terms/conditions of 
agreement was wrong. That there was no question of any such sharing in case she 
failed to get the necessary approvals/ sanctions etc. rather the joint venture project 
itself would have been scrapped resulting that she would not have received any 
amount at all. 

5.24 That in case of provision of any service to other person the amount was payable 
irrespective of grant of approvals/ permissions/ sanctions etc. That had the 
permissions/ sanctions been refused by the competent authority to Smt. Uma Bagolia 
then she would have got nothing from the appellants which itself is sufficient to 
establish the nature of agreement to be of joint venture arid not of providing of any 
service. 

5.25 That the findings pertaining to handing over of the possession of land to the 
aonellants Are not onlv contrarv to facts rather contrarv to thp. Aoraernent Also. That 

17~ 
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the findings have been given on totally mis-conception and overlooking the fact that 
eyt'M after seeking permissions and approvals by Smt. Um!a Bagolia, the land has not 
been handed over/transferred/registered to the appellants 'rather the registry for Flats 
has been done by Smt. Uma Bagolia herself. Copy of Sale Deed of Flats (specimen) 
after completion of construction has been submitted alongw:ith the appeal papers which 

I 
is sufficient to establish that Smt. Uma Bagolia has not provided any service to the 
appellants rather the activity has been undertaken by Smt Uma Bagolia for herself. 
That the activity done for self cannot be treated to be a providinq of service to any other 

I 
person. Since the land even after approvals/ permissions remained in the name of Smt. 
Uma Bagolia herself. Therefore, the said activity cannot be treated to be providing of 
any service to the appellants and the impugned order wro~gly treating the same to be 
under the category of service merits to be set aside. ! 

I 

I 
j 
if 
I 
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5.26 That it has wrongly been held that Smt. Uma . Bagolia handed over the 
possession of land to the appellants which findings are not bnly contrary to facts rather 
self contradictory as well because as per Para 4.2 of the impugned order, the 
adjudicating authority has held that Smt. Uma Bagolia handed over the possession of 
land to the appellants whereas in the next para No. 4.3 of the impugned order she has 
held that the transfer of property was not to take place between Smt. Uma Bagolia and 
the appellants. 

5.27 That the demand of tax was confirmed by ignoring the fact that Smt. Uma 
Bagolia did not provide any service to the appellants as a Director rather the case was 
that of joint venture between two distinct persons i.e appellants and Smt. Uma Bagolia. 
As would be clear from the Agreement itself, Smt. Uma Bagolia was independently 
registered for conducting business as a promoter f?r developing colony and 
constructing apartments and cottages under scheme framed by the authority under the 
Himahcal Pradesh Apartments and Property Regulation Act, 2005 and the rules made 
there under. That, however, the appellants had the expertise and financial capability in 
development of projects within Himachal and other parts of the country. Both the 
parties executed a joint venture for which the proceeds vrere shared by them. That 
sharing of proceeds could not be treated to be service by the Director to the appellants. 

I 

5.28 That the adjudicating authority has erred in confirming the tax by ignoring the 
fact that the agreement between the appellants and Smt. Urna Bagolia was executed 
purely on the basis of commercial terms and conditions. That the nature of agreement 
clearly shows to be a case of joint venture between two distinct persons having 
expertise in their fields. Both of them joined hands for development of land for which 
they got their respective shares depending upon their capability/ expertise and funds/ 
investments. There is no question of providing of any service when the Agreement was 
executed purely on the basis of commercial terms and conditions. , 

5.29 That the demand was confirmed totally on assump'tions and surmises without 
even specifying as to which "SERVICE" has been provided by Smt. Uma Bagolia. That 
neither the impugned order nor the SCN provided as under which category the services 
were provided/ received by the appellants. That the impugned order simply holds that 
the services were provided by the Director Smt. Uma Bagolia whereas no such taxable 
category of service detail/ nature thereof were specified. 

5.30 That it is well settled law that the demand of tax is not sustainable in case the 
tax has been demanded under wrong classification. That in the instant case what to 
talk of any specific classification rather the seN did not at all specify any classification 
right or wrong. Reliance has been placed on the following Judgments on the issue are 

I 

being referred: 

-2014(33)STR 616 (Kar.) ; 
-2017 (52) S.T.R. 259 (Tri. - Del.) ; 
-2014(:1:1)STR f)7 
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5;~ That the adjudicating authority has erred in confirming the tax despite the 
absence of receiver and provider of any 'service and invoice for any such service. The 
impugned order or show cause notice did not even contain the reference of any Invoice 
pertaining to service rendered or even raised by Smt. Uma Bagolia. That the 
adjudicating authority has justified the findings by referring to the Agreement that no 
Invoice was required to be issued whereas the Aqreernent is that of joint venture 
between the two distinct persons. That had Smt. Uma Baqolia rendered any service 
then she would have raised the Invoices pertaining to such services which was not so 
meaning thereby the findings were given in vacuum only. That the adjudicating 
authority justified the findings holding that there was no need for any Invoice. That 
there was no justification to demand any tax when there was no Invoice for any such 
service. 

5.32 That the adjudicating authority ought to have appreciated that the appellants 
never sought any service or offered any remuneration for any service to Smt. Uma 
Bagolia. Niether there was any offer letter by the appellants to Smt. Uma Bagolia nor 
there was reference of any such letter in the impugned i order/ SeN which itself is 
sufficient to establish that the appellants never received a~y services from Smt. Uma 
Bagolia and that availing of services from any person arises only if there is offer and 
corresponding acceptance by the other party. . 

5.33 That otherwise also remuneration can never be given to the extent of 15% and 
that too of the gross sales value. What to talk of 15% of the gross sales value as 
Director remuneration one does not even earn 15% of profit in the total business and 
that it is highly illogical that one pays 15% of the gross sales value as remuneration to 
a Director. 

5.34 That the demand was confirmed by ignoring the provisions of sub section (44) 
of Section 65B of the Act which provides the definition of 'Service' which excludes 
certain activities to be out of the purview of service and that as in the instant case, the 
cost of land including registration cost/ permissions/ approvals was borne by Smt. Urna 
Bagolia and the second party (appellants) was to arranqe' the funds for commencing 
and completing construction. That Smt. Uma Bagolia had to transfer the land to 
respective buyers subject to the condition of sharing 15% of the sale proceeds. That 
such commercial conditions falls under the exclusion clause of the service meaning 
thereby the activity is out of the purview of service tax. 

5.35 That the Explanation (a) appended to Section 67 of ~he Act which provides that 
"consideration" includes any amount that is payable for the taxable services provided 
or to be provided has been ignored by the adjudicatinq authority. That the 
consideration included any amount that was payable for the taxable service and that in 
the instant case no service was provided rather it was sharing sale proceeds between 
two persons. Both the parties have invested their own resources/ funds / investments in 
return of which they have shared the sale proceeds. That sharinq of profits / proceeds 
caould not be treated to be consideration for any service. That the sharing of proceeds 
has no relation with providing of any service whether taxable or otherwise. 

I . 
5.36 That the appellants paid service tax on the full value of consideration including 
the cost of land. That it is not a case that the service tax hats not been paid on the total 
consideration or on the cost of land belonging to Smt. Uma Bagolia and there is no 
dispute to the fact that the service tax as applicable hks been paid on the total 
consideration (inclusive of land) received by the appellants. It hardly needs to state 
that after the sale of flats, the total consideration was shared between the appellants 
and Smt. Uma Bagolia proportionate to land and investments made by both of them. 

5.37 That the activity has wrongly been held to be servide ignoring that even as per 
hooks nf annnunts Srnt. l JmR RRnnliR shnwad hp.r ~hRrp. nf 1!1% R~ hp.r 'RII~inp.~~ 
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Income' and booked the land as capital asset and converted into stock in trade. That as 
p~\t:J,Jrovisions of Section 45(2) of the Income Tax Act, 1961, in case where a capital 
asset is converted into stock in trade by an assessee, it is !deemed transfer of capital 
asset and attracts capital gain, inspite of the fact that the o~nersip of such capital asset 
does not change by such conversion. That Smt. Uma Baqolia showed the land as 
entered into agreement with the appellants as stock in trage in her books of accounts 
and the proceeds received from the company as sale proceeds in the course of 
Business and charged to Income Tax from sale of land converted into stock into trade. 

5.38 That the provisions of Section 2(47)(iv) of the Ind,ome Tax defines the term 
"Transfer" in relation to capital asset which provides that it includes "in a case where 
the asset is converted by the owner thereof into, or is treat~d by her as, stock in trade 
of business carried on by her, such conversion or treatment". That transaction is 
covered as transfer of capital assets and is taxed as applicable for Business Income in 
the hands of Smt. Uma Bagolia. That since the activity was treated and assessed as 
Business Income in the hands of Smt. Uma Bagolia, therefore, the same cannot be 
treated to be service in the hands of appellants. ' 

5.39 That even the appellants had shown the transaction' as purchase of land which 
has been duly accepted by Income Tax deptt., When o~e deptt. has accepted the 
transaction to be purchase of land then the same meritsl to be treated as business 
transaction of transfer/ sale/ purchase. Even the said transaction has been accepted 
and assessed to be business Income of Smt. Uma Baqolia by the Income Tax 
Department. I 

! 
5.40 That the payment is shown as sale of her sHare of land transferred to 
customers. That therefore, the payment of 15% of sale proceeds as per the agreement 
between the appellants and Smt. Uma Bagolia cannot be ~reated as payment for any 
services rather the same was for the sale and purchase of ~Fnd as converted into stock 
in trade. That since the activity was not shown as service IY either party, there was no 
question of payment of any service tax. . 

j 

5.41 That that the appellants have not contravened any of the provisions of the Act! 
Rules made there under specially that neither the appellants had received any service 
nor Smt. Uma Bagolia has provided any service rather the 'sale proceeds were shared 
by them as part of business Income which has alsd been accepted by other 
departments also. That as the case is of sharing of sple proceeds between two 
different persons, therefore, neither the appellants hadl,. contravened any of the 
provision of service tax nor any service taxi amount was payable by them. 

5.42 That the issue involved revenue neutrality as the appellants were entitled for 
cenvat credit of the amount payable as service tax. Th'at whatever tax was paid/ 
payable by them, the same amount was available as input credit to the appellants itself 
meaning that there is revenue neutrality and that there is' no loss to the exchequer. 
That had the appellants paid any tax under reverse charge, the same amount would 
have been available as input credit to them and that it is a'iso well settled law by now 
that there can be no intent to evade any tax when the matter involves revenue 
neutrality. 2016 (42) S.T.R. 772 (Tri. - Mumbai); 2017 (47) S.T.R. 345 (Tri. - Chan.) and 
2016 (44) S.T.R. 82 (Tri. - Mumbai) have been relied upon by the appellants. 

5.43 That the demand pertained to the period 2012-13 to 2014-15 was barred by 
limitation as the SCN was issued after expiry of normal period of limitation on 21-07- 
2017 and more specially when the ingredients of proviso to Section 73 did not exist and 
that there was no intent to evade any tax. 

5.44 That the appellants were under the bonafide belief that they were not liable to 
any tax as the activity was that of joint venture between two distinct persons and 

17S 

f I 
I 
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sharing of the sale proceeds. There is no requirement for declaration of businessl 
S?~ proceeds or an activity which is not a service in the ST Returns. 
5.45 That there was no question of any suppression when an activity was shown in 
the records maintained by them. That the activity was undertaken on the basis of legal 
document i.e Agreement between the two distinct persons. Further the activity I 
transaction has been duly recorded in the books of Accounts and also declaredl 
accepted and assessed to be business Income of Smt. U:ma 8agolia by the Income 
Tax Deptt meaning thereby suppression cannot be alleged. I 

I 

\ 

I' 
It 
Ii 
t 

" 
5.46 That that the Suppression of factsl mis-statement with an 'intent' to evade 
payment of Service Tax is essential ingredient for invoking the extended period of 
limitation under Section 73 of the Act which incidentally, are absent in the instant case. 
The issue involved is of purely technical nature and that there was no malafide intent. 
The appellant has acted bonafide and there are no such attendant circumstances 
which suggest any intentional non- payment of tax. That t~e demand is clearly hit by 
the bar of limitation which merits to be set aside on the issue of limitation alone. 
2008(12)STR 729, 2007(7)STR 567, 2006(4 )STR 25, 583, 2008(9)STR 491 and 
2007(211 )EL T 513 (SC) have been referred. 

5.47 That the Apex Court has also held that the extended period of limitation is 
invokable only if existence of both situations i.e Suppression, Fraud, Collusion etc. and 
intention to evade payment of duty are proved. That the words 'intent to evade payment 
of duty' are more stringent. Following Jugements on the issue are also being referred: 

I 

1994(74) EL T 9 (SC) [Tamil Nadu Housing Board Vis CCE, Madras}; Mis 
Cosmo Dye Chemical Vis CCE, Bombay repoHed as 1995(75) EL T 721 
(SC); n Pushpam Pharmaceutical Co. Vis CCE, Bombay, reported as 
1995(78) EL T 401 (SC); 1989(40) EL T 276 (SC) [CCE Vis Chemphar Drugs 
& Liniments} and subsequently followed in Lubri-Cbem Industries Ltd Vis 
CCE reported as 1994(73) EL T 257(SC); 1995(~6) EL T 497 (SC), CCE Vis 
HMM Ltd; 1989(43) EL T 195 (SC) and subsequen!tly followed by the Tribunal 
being reported as 1997(92) EL T 264, 1995(78) EL T 193 (para 28); 
2007(216)EL T 177(SC); 2001 (134) EL T 258; 1999 (114) EL T 531; 2000(115) 
EL T 192;2001 (131) EL T 586 and 2006(195) EL T 90. 

5.48 That otherwise also non-SUbmission of any document which is not required by 
law cannot be taken as a basis for invoking the extended period of limitation. 
2005(188) EL T 251 (SC) in the case of Mis Gopal Zarda' Udyog Ltd Vis CCE, New 
Delhi; Cosmo Dye Chemicals 1995(75) EL T 721 (SC); 2001 (131) EL T 586; 
2005(71 )RL T 309(SC) and 2011 (24 )STR 572 have been relied upon. 

5.49 That the whole of demand was confirmed With~ut allowing abatement on 
account of tax amount. That the demand of tax was catculated/demanded on the gross 
amount by ignoring the fact that the said amount was all inclusive and also included the 
element of service tax (though strongly denied). It is well settled law that the price 
charged from the customer is cum duty/tax price and the elJment of duty/ other taxes is 
to be adjusted after taking it as cum duty price. The basic lissue is that the amount of 
consideration included applicable taxes. That therefore, th~1 el~':1ent of tax r:nerits to be 
adjusted from the total demand. That there are numerous d,eclslons on the Issue some 
of which have been relied upon: 

-2007(7)STR 342, 
-'2.(J(J~\\(J)S\~ 44<d 
-Hon'ble Apex Court in 2009(14)STR J-'~9. 

I 
-2008(84 )RL T 103, 

-2006(75)RL T 518 (SC), 
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-2005(179)EL T A-1 02, 

-1999(1 08)EL T 361 (LB), 

I 

Ii 
Ii 
I' 
" 

Ii 

-2001 (130)EL T 513 and 

-1998(101 )EL T 495. 

5.50 There was no justification for imposition of any penalty. The penal provisions 
could be invoked only if any person liable to pay the service tax in accordance with the 
provisions of Section 68 or the rules made there under, fail$ to pay such tax. As urged 
above, the activity is not that of any service rather sharing, of sale proceeds of a joint 
venture and accordingly neither covered under service nor liable for payment of any 
tax. The demand has been confirmed on totally erroneous considerations and on 
assumptions/ presumptions. When the activity is that of shartnq of business proceeds 
between two persons then the question of payment of any tax does not arise and non 
payment of any tax cannot be treated as an intent to evade any tax. Evasion can take 
place only if the tax is lawfully chargeable and an assessee does not pay any tax / 
ignores the payment of tax which is not the case. Therefore, neither any tax has been 
short paid nor the appellant has contravened any of the provisions of law. There was 
no malafide/ intentional evasion/ short payment of any tax. When an activity is out of 
the purview of service then there was no justification to demand any tax. Since no 
service tax is payable, therefore, neither any demand of tax is sustainable nor the 
provisions of these sections are invokable and the same merits to be set aside. 

I 
5.51 That the penal provisions are applicable only if the tax has not been paid or has 
been short levied or short paid erroneously by reasons of fraud, collusion, or any willful 
mis-statement or suppression of facts or contravention of any of the provisions of 
the Act or rules made there under with an intent to evade payment of tax which is not 
so in the instant case. That in the instant case neither there is any suppression or mis 
statement of facts nor any tax has been evaded/ short paid ,with an intent to evade tax. 
That since from the facts it is evident that the appellants hrd acted bonafide and that 
neither any provision/ rule of service tax has been contra~ened nor any malafide is 
involved, therefore, there was no justification for any penalty/ penal action. Reliance 
has been made on the following judgments: : 

-2009(238)EL T 3(SC), 

-201 0(260)EL T 481 (SC), 

-1978(2)EL T J-159(SC) and 

-2009(92) RL T 69 (P&H) 
I 

5.52 That there was no justification for imposition of pen~lty as high as that of equal 
amount of tax involved specially when the issue involved revenue neutrality. And that in 
any case the penal proceedings ought to have been dropped in terms of the provisions 
of Section 80 of the Act which provides that penalty is not to be imposed if there is 
reasonable cause for non-payment of tax. That as per thejprovisions of Section 80 of 
the Act, no penalty shall be imposable on the assessee for any failure referred to in the 
said provisions, if the assessee proves that there was reasonable cause for the said 
failure. Following judgments have been relied upon: 

-201 0(20)STR 605Guj.), 

-201 0(19)STR 894 and 

-2006(3)STR 283 -2009 (13)STR 79 
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,. 5~5,".1 The adjudicating authority has erred in confirming the interest when the tax 
itself is not recoverable. 

- i 
6. Personal hearing in the case was held on 28.12.2010' Sh. Ajay Jain, Advocate 
and authorised Representative on behalf of the Appellants, appeared for personal 
hearing through Video Conferencing, reiterated the submissions as made in their 
"Grounds of Appeal" dated 23.08.2019 and requested to decide the cases in the light of 
these. 

7. I have thoroughly gone through the grounds of appeals, the impugned order, the 
show cause notices, documents placed on record and the writtenl oral submissions 
made at the time of personal hearing and find that the major issue to be decided before 
me is whether the amount of 15% of total share proceeds received by Smt. Uma 
Bagolia one of the Directors of the appellants' company Were in lieu of the taxable 
services provided by her to the appellants or not? 

8. I observe that vide the impugned order it was held that during the financial years 
2012-13,2013-14,2014-15 and 2015-16 to 2016-17 Smt. Uma Bagolia had rendered 
taxable services to the appellants (engaged in providing taxable services of 
Construction of Residential complex) as per the Agreement entered into between the 
appellants and Smt. Uma Bagolia on 02.04.2012 by way of applying for the pre 
contractual approval; getting the building plan sanctioned for construction in 
consultation with the appellants'; appointing contractor, architect etc. in consultation 
with the appellants; applying all necessary approvals and permissions during the 
course of construction and also after construction so as to enable the various 
prospective buyers to occupy the apartments and cottages; signing and executing all 
necessary documents including agreements for sale, allotment letter or any other 
instrument or instruments including conveyance deed in favour of the prospective 
buyers and received fifteen percent (15%) of sale proceeds in lieu of the same and that 
thus the appellants had evaded payment of service tax under Reverse Charge 
Mechanism on the services received from the said Director as stipulated vide 
Notification No.30/2012-ST dated 20.06.2012, amended Iby Notfn. No. 45/2012-ST 
dated 07.08.2012. 

8.1 The main contentions put forward by the appellahts is that the appellants, 
engaged in the construction of Residential Complex service had expertise & financial 
capability in the field of construction and Smt. Uma Baqolia] the owner of land, bore the 
entire cost of land including registration, necessary approvals, sanction of plan etc. for 
development of land had entered into a joint venture agreefllent purely on the basis of 
commercial terms and conditions and they got their respective shares in the ratio of 
85% and 15%; that Smt. Uma Bagolia had not undertaken any activity as a Director for 
or on behalf of the company rather she has undertaken th$ above said activities as a 
distinct person from the appellants and that there was no question of any service tothe 
appellants when the approvals/ permissions were done lin the favor of Smt. Urna 
Bagolia, only. That, therefore, the impugned receipts made to the director was phar(og 
of profits/proceeds which could not be treated to be consideration for any service, ~h~ 
sharing of proceeds has no relation with providing of any 'service whether taxable or 
otherwise. I 

8.2 Further, it has been urged -that the appellants had paid service tax on the full 
value of total consideration including the cost of land belonging to Smt. Uma Bagolia 
and after the sale of flats, the consideration was shared between the appellants and 
Smt. Uma Bagolia. That even as per books of accounts, her share of 15% has been 
shown as 'Business Income' which has been accepted/ assessed by the Income Tax 
Department and the appellants has shown transaction as purchase of land which 
stands duly accepted by the income tax department. 
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8.3_ I have gone through the Agreement dated 02.04.21012 executed between the 
~~lIants and Smt. Uma Bagolia and other relevant documents placed on record. I 
find that the cost of land including registration of the same, necessary approvals, 
sanction of plan etc was borne by the First Party i.e Smt. yma Bagolia and further that 
it was the sole obligation on her part to make out a g~od and marketable title in 
respect of the said land and as per the conditions stipulateid therein provided that the 
sale proceeds were to be shared between the appellants a~d Smt. Uma Bagolia in the 
ratio of 85% and 15%, respectively, subject to the condition that necessary approvals/ 
permissions/ sanctions were to be ensured in favor qf Smt. Uma Bagolia; the 
approvals, permissions, sanctions etc. pertaining to the I~nd were not made in favor 
of the appellants rather the same were done in favour of Smt. Uma Bagolia; that ever 
after seeking permissions and approvals in her favour, thelland has not been handed 
over/transferred/registered to the appellants rather the regiistry for Flats was done by 
Smt. Uma Bagolia herself after completion of construction indicating that no service 
was provided to the appellants. I 
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8.4 I further find that Smt. Uma Bagolia was independently registered for conducting 
business under scheme framed by the authority undfr the Himahcal Pradesh 
Apartments and Property Regulation Act, 2005 whereas the appellants had the 
expertise and financial capability in development of projects within Himachal and other 
parts of the country which shows that the appellants and smt. Uma Bagolia were two 
distinct persons who had entered into an agreement pilrely on commercial basis. 
Further, since the land even after approvals/ permissions reh,ained in the name of Smt. 
Uma Bagolia herself, therefore, the above activity cannot be treated to be providing of 
any service to the appellants. I 

I 

8.5 From the above findings it becomes lucid that the agreement was executed 
between two distinct persons for undertaking a joint venture for which the proceeds 
were shared between them and not between the Director Iof the appellants' company 
and the appellant company itself. I hold that sharing of proceeds cannot be treated as a 
service by the Director to the appellants. 

8.6 The above observation is further confirmed from the Ifact that Smt. Uma Bagolia 
showed the impugned receipts in her books of accounts as ~he proceeds received from 
the company as sale proceeds in the course of Business an:d the appellants had shown 
the transaction as purchase of land and both the entries have been treated as 
'Business Income' in respect of Srnt. Uma Bagolia and as purchase of land in respect 
of the appellants by the Income Tax Department. I aqree with the appellants' 
contention that when one department has accepted the transaction to be purchase of 
land then the same merits to be treated as I business transaction of 
transfer/sale/purchase. 

8.7 From the above I conclude that in the instant case no service was provided 
rather it was sharing of sale proceeds between two distinct persons as both the parties 
have invested their own resources/ funds / investments in return of which they shared 
the sale proceeds. That sharing of profits/proceeds could not be treated to be 
consideration in lieu of any service. 

ORDER 

il wake f the above and 

I .~-v-t 
$igned &~ ~ft an Bala 
!hate: 2{4D-r Icj)6:32:2L 
Fk~PI~i~~pMP~) 

9. The appeals filed by the appellants are allowed 
accordingly stands disposed of. 

REGD.A.D. 
MIs Sandwoods lnfratach Proiacts (P) Ltd .. 
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SeQ 222-223, 
s,t; ... r 34A, 
Chandigarh. 
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Copy to: I 

1. The Chief Commissioner (CZ), Central Goods & se~ice Tax, Chandigarh. 
2. The Pro Commissioner, CGST Commissionerate, Chandiqarh. 
3. The Assistant Commissioner, CGST Division-III, Chahdigarh. 
4. Sh. S. ~. Singh, Advocate through mail id sunny6sep!@gmail.com. 
3. Guard file. i 

I }~,~Y\ 
ISuperintendent (Appeals) 
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