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C No. APPL/COMMCEX/416/2019-GST-APPL-CHD Dated: 27/07/2021 

.~::r DIN-202107S0AZOOOOOO~ f 1.;[0:1/ 
ORDER-IN-APPEAL 

Order-In-Appeal No: CHD-EXCUS-001-APP- 36 -2021-22 Dated: 27/07/2021 

Appeal No. 145/ A/CE/CHD/2017-18 

Name of the Appellants M/s United Wire Products, V.P.O. Lodhwan Distt. 
Kangra (HP). 

Order-in-Original No. and 668/AC/R/Baddi/06/2017-18 dated 22.06.2017. 
date 

Amount of refund involved Rs 9,13,04,688/- 

M/s United Wire Products, V.P.O. Lodhwan Distt. Kangra (HP) (hereinafter referred 
to as the 'Appellant') has filed appeal against 0-1-0 No. 668/ACjR/Baddi/06/2017-18 dated 
22.06.2017 (hereinafter referred to as the 'impugned order') passed by the Assistant 
Commissioner, CGST Division Baddi, sca ~7-51,Fauji Complex, Sai Road, Baddi 
(hereinafter referred to as the 'Adjudicating Authority'). 

2. Brief facts of the case are that the Appellant was registered with the department for 
the manufacture of Steel Wires falling under chapter 72 of the Central Excise Tariff Act, 
1985.The appellant sought/filed a refund claim of Rs 9,13,04,688/- in cash under Rule 5 of 
the Cenvat Credit Rules read with Section 11B of the Central Excise Act on the grounds that 
due to heavy losses during 2015-16 & 2016-17 they had stopped manufacturing activities 
and the unit is lying closed. 

2.1 That the Adjudicating authority rejected the said refund claim of the appellant on the 
following grounds that the said amount of credit was taken during the period of area based 
exemption and even if part of it was available at the time of opting for exemption, carry 
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forward of the same was not admissible under any of the law. Moreover, no such provisions 
are available under the CCR. Secondly, sub-rule (1) of Rule 6 of CCR clearly restricts the 
credit on such quantity of inputs used in the manufacture of exempted goods (as defined in 
Rule 2(d) of CCR). Since the appellant during the period 17.12.2004 to 16.12.2014 
remained in exemption and the goods manufactured by them were chargeable to NIL rate 
of duty, Cenvat credit of duty paid on inputs used in the manufacture of exempted goods 
was in contrary to law and thus not admissible to them. 

2.2 That on examination of the ER 1 returns and RG 23A Pt II register, the department 
observed that in the month of December 2016 they had taken credit of Rs 9,13,04,688/ 
, however, as per the records, no production of finished goods was carried out in the 
preceding months and also the appellant did not submit any duty paying 
document/invoices against which they had taken the Cenvat Credit of the said amount. 
Further, the appellant had claimed the refund of unutilized Cenvat credit lying in their 
Cenvat Account on closure of their unit. The Cenvat credit of Rs 9,13,04,688/- was taken 
in the month of December 2016 against raw material received by them during the period 
of ten years of area based exemption enjoyed by them from 17.12.2004 to 16.12.2014 
and carried forward the unutilized balance of Cenvat Credit lying in their Account on the 
date of opting for exemption under Notification No 50/2003-CE dated 10.06.2003. 

2.3 That the appellant took cognizance of the O-I-A dated 09.06.2006 for 
availing/carrying forward the Cenvat credit, however, the adjudicating authority 
observed that the Commissioner (Appeals) had not allowed the Cenvat Credit on the 
inputs used in the manufacture of exempted finished goods but observed that the 
Cenvat credit taken while manufacturing the dutiable finished goods was not required to 
be reversed when the said finished goods become exempt. Further, even the Hon'ble 
Tribunal vide Final Order No 60349-60352/2016-EX(DB) dated 26.05.2016 has also held 
that the appellant was not required to reverse the credit already availed by them. 

2.4 That based on the above the Adjudicating Authority rejected the subject refund of 
Rs 9,13,04,688/- vide the impugned order. 

3. Being aggrieved by the findings of the Adjudicating Authority, the appellants have 
filed the instant appeal on the grounds Inte!;,/alia given as under:- 

f/ 
3.1 That the learned Assistant Commissi~n-er Central Excise Division Baddi has erred in 
rejecting the application for refund of Ce~v~t- Credit lying in their Cenvat account taken 
during the period of exemption from paym It''()J excise duty in pursuance to the order of 
worthy Commissioner (Appeals) Centr ~x.cise Chandigarh in Appeal No. 
538/CE/CHD/06 dated 09/06/2006 which has pas eo the following order:- 

"In view of the above discussion and finding the impugned letter/order is set aside and 
the appellants are allowed to avail/carry forward the Cenvat Credit available on the 
inputs received by them on payment of duty for the manufacture of their final product. 
Accordingly the Appeal is allowed". 

3.2 That the learned Asstt. Commissioner has ignored the fact that the appeal filed 
against the order of worthy Commissioner (Appeals) in the Hon'ble Tribunal has 
been dismissed vide order No. A/60349-60352/2016-EX (DB) dated 26/05/2016 
and the order of worthy Commissioner (Appeals) has become final and on the basis 
of this order the appellant is entitled to take credit of the duty paid on inputs 
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received during the period for which exemption from payment of duty has been 
granted under Notf. 50/2003. 

3.3 That the learned Asstt. Commissioner has erred in coming to the conclusion that 
the appellant is in the business of manufacture of exempted goods. The goods 
being manufactured by the appellant fall under chapter 7217.90 of the First 
Schedule to the Central Excise Tariff Act and the same has been admitted by the 
Deptt. in the Appeal filed with the Hon'ble CESTAT. 

3.4 That the exemption granted under Notf. 50/2003 is in exercise of powers 
conferred by Section SA of the Central Excise Act and the same is conditional one and 
not general exemption. 

3.5 That the Notf. 50/2003 is a conditional notification and the exemption from 
payment of duty has been granted with the following stipulations:- 

(i) The unit should have gone into production after 01/01/2003 
Or 

In the case of existing unit existing before 07/01/2003 which have gone into 
substantial expansion by way of increase in installed capacity by not less than 
25%. 
(il) The unit should be located in industrial growth centre or industrial infrastructure 
development centre or export promotion park or industrial Estate or industrial 
area or commercial estate or scheme area and the list of Area and khasra Nos. 
where the benefit of Noft. 50/2003 is available has been mentioned. 
(iii) Any unit set up outside the area specified in the Notf. is not eligible for the 
exemption from payment of duty. Hon'ble CESTAT New Delhi in the Whale Stationery 
Products Vs CCE Meerut in Appeal No. E/1540/2010-EX [DB] decided in 7/3/2013 has 
held that- 
"It is clear on fact that the area where appellant's unit is located is no more 
covered under the relevant notification. The Area based exemption benefit is 
extended to units situated in designated backward areas listed out in the relevant 
notification but the area in which the appellant unit is situated has been deleted 
from the relevant notification, the appellant will cease to enjoy the benefit of the 
notification from the date of such amendment. Further the Hon'ble CESTAT New Delhi in 
the case of M/S Aditya packing vs CCE 
Meerut in Appeal No. 2766 of 2007 decided on 23/06/2017 has held that the 
conditions mentioned in the Notf. 50/2003 are not procedural requirement but they are 
mandatory and have specific legal implication and infringement of these 
conditions is not condonable and have dismissed the appeal which was filed for denial of 
benefit under Notf. 50/2003 for not filing the option in writing to avail the benefits of 
Notf. 50/2003". 

3.6 That the exemption is from payment of duty to the specified unit fulfilling the 
specified conditions and there is no general exemption to the goods. The similar 
goods manufacture by the unit fulfilling the conditions mentioned in the 
notification may be exempt whereas the same goods manufactured by other unit 
not fulfilling the conditions are not exempted from payment of tax. There is a distinction 
between exempted goods which means complete 
exemption for all the persons and the goods being taxable but a transaction or a 
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person is granted exemption. Hon'ble Supreme Court in commercial taxes officer vs A 
infrastructure Ltd. decided on 24/11/2015 in Civil Appeal no. 2806 of 2015 has passed 
the following order:- 

Thus the Court drew a distinction between goods, generally exempt from 
tax 
after noticing that Section 8(2A) of the Central Sales Tax Act specifically used the 
expression "exempt from tax generally or subject to tax generally at a rate which is 
lower than 4%", and accordingly observed that when the goods are exempt under 
certain specified circumstances alone, the exemption is not a general, but a 
conditional one. In such circumstances, it cannot be said that the goods are 
exempt from tax generally, for the exemption may vary from unit to unit and 
would depend upon date of commencement of production of each unit. 
Reference was made to earlier decision in Indian Aluminium Cables Limited vs. 
State of Haryana, wherein it has been held that exemption from tax when 
conferred by conditions or in certain circumstances, there was no exemption from 
tax generally. 

At the juncture, we are required to understand the effect of the principles spelt 
out in above decisions especially in K.N. Kandaswami and other (supra) on the facts of 
the present case. There is no doubt that a distinction has to be drawn 
between exempted goods, which means complete exemption for the specified 
qoods, and when the goods are taxable goods, but a transaction or exemption to 
a taxable person. In other cases, goods might be taxable, but exemption could be 
given in respect of a taxable event, i.e., exemption to specified transaction from 
liability of tax or exemption to a taxable person, though the goods are taxable. 
Such exemption operate in circumscribed boundaries and not as expansive as in 
the case of taxable goods. Exemptions with reference to taxable events or taxable 
persons would not exempt the goods as such, for a subsequent transaction or 
when the goods are sold or purchased by a non-specified person, the subsequent 
transaction or the taxable person would be liable to pay tax. It is in the context, it 
has been highlighted by the respondent and, in our opinion, absolutely correct 
that section 4 of the Act provides for levy of tax in a situation where the goods, 
which were not exempted but could otherwise not be subjected to tax on account 
of exemption granted to a person or to a transaction. The goods remain taxable 
goods through exemption stand granted to a particular individual or a specified 
transaction. That being so, all subsequent transaction in those goods, which are 
not specifically exempt and not undertaken by an exempted person could be 
subjected to taxation. Therefore, the appellant though exempted from payment of 
tax, subsequent transaction of sale of asbestos, cement sheets would be taxable. 
The transaction of sale by the manufacturer/dealer covered by the exemption 
notifications issued under Section 8(3) of The Central Excise Act would be taxable and 
could be taxed on the happening of a taxable or charging event. It is simply because the 

goods are not exempt from tax or exempted goods, but are taxable. As a logical 
corollary it follows that the value added tax would have to be paid on the taxable 
goods in a subsequent transaction by the purchasing dealer. 

3.7 That the goods are exempt from payment of tax only when they are manufactured 
by the units fulfilling the conditions mentioned in Notf. No. 50/2003 and 
the exemption is for a specified period and varies from unit to unit. The exemption 
is not a general one but a conditional one, the exemption is not with reference to goods 
or class of goods or category of goods but with reference to the industrial 
unit producing them within a specified period. Similar goods may be 
manufactured by another unit but it does not satisfy the requirement of Notf. No. 
50/2003, the goods manufactured and cleared by them would not entitle to 
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exemption from tax. The period of exemption will also vary from unit to unit 
depending upon the date of commencement of production of each unit. 

3.8 That the subsequent sale in the hand of other persons is not exempt and they 
have to pay the tax on such goods and will not be getting any cenvat input tax 
credit. The goods are not exempted and are taxable and duties have to be paid in 
the subsequent transaction by the purchasing dealer. 

3.9 That Hon'ble Apex Court in C.S.T vs Pine Chemical Ltd. Decided on 24/10/1994 has 

held: - "General Exemption means that the goods should be totally exempted from tax 
before similar exemption from the levy of Central Sales Tax can become available." 

3.10 That the goods produced and cleared are no where exempt from the duty and 
the exemption is granted to specific units only and the period of exemption varies 
from unit to unit and moreover the subsequent buyer has to pay the duty the 
goods manufactured do not come within the purview of exemption clauses as 
mentioned in sub rule (1) of rule 6 of CCR. It is settled law that when the goods 
are not exempt the taking of the cenvat credit cannot be denied and the same 
has been righty allowed by the worthy Commissioner (Appeals). 

3.11 That the learned AO has erred in interpreting the goods exempted and goods 
generally exempted and have come to wrong conclusion that the goods manufactured by 
the appellant are exempt generally from the duty and subsequent sale is also exempt. 

3.12 That the learned AO has erred in observing that there is no provision in the Central 
Excise Act for cash refund of Cenvat Credit and has ignored the judgments of Hon'ble 
Apex Court and High Courts in which it has been clearly held that there is no bar in 
allowing the cash refund of the accumulated balance in Cenvat account. 

3.13 That the Hon'ble CESTAT Chandigarh in appeal IN(_).Ej3317j2009 in ref. to CCE 
Chandigarh Vs Shivalik Agro Poly products Ltd decided o~ 7.11.2016 has held" Reliance 
placed in the case of Bombay Burmah Trading Corp. Ltd (2008(3) TM1l2 Supreme 
Court) wherein this Tribunal has held that there is no bar tn payment of refund by way 
of Cheque/cash in case the assessee ceases to exist as a manufacturing unit and has no 
cenvat account in to which refund can be credited, the respondent is entitled for refund 
by way of cash. 

3.14 That the Hon'ble CESTAT Allahabad in Appeal No. E/3926j2010-EX(SM) decided on 
20/1/2017 in the case of CCE and ST, Noida Vs Molex India(P) Ltd has held that refund 
of unutilized Cenvat Credit lying in balance when the manufacturing in the unit was 
closed is permissible. 

3.15 That the Hon'ble CESTAT Ahemdabad in Appeal No. E/1167j2009-SM decided on 
10.06.2016 in reference to M/s Shalu Synthetics (P) Ltd vis CCE &ST Vahi has held" 
There is no express prohibition in terms of Rule 5. Even otherwise it refers to a 
manufacture as we see from Rule 5 itself. Admittedly in the case on hand there is no 
manufacture in the light of closure for the purpose of rejection as rightly ruled by the 
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Tribunal. The Tribunal has noticed various case laws in which similar claims were 
allowed. The Tribunal in our view is fully justified in ordering refund particularly in the 
light of the closure of the factory. 

3.16 That the Hon'ble Karnataka High Court in UOI vs Slovak India trading co. decided 
on 7.7.2006 has upheld the decision of the Hon'ble Tribunal which has allowed cash 
refund of the Cenvat Credit on the closure of the unit. 

3.17 That the Hon'ble SC of India in Appeal No. CC476 of 2007 decided on 25.1.2017 
has confirmed the decision of Hon'ble Karnataka High Court in UOI vs Slovak India 
Trading Co. in which cash refund of the cenvat credit has been allowed. 

3.18 That the law is settled and there is no bar in the refund of Cenvat Credit in cash 
when the same cannot be utilized due to closure of production or closure of Factory. In 
view of the above judgements of Hon'ble Apex Court,High Courts & Tribunal the refund 
of Cenvat Credit in cash may be allowed. 

3.19 That the learned Asstt. Commissioner has ignored the fact that the unit has been 
lying closed due to financial problems and the unit is under auction by the bank and the 
accumulated balance cannot be utilized. 

4. Personal Hearing in the case was held on 19.12.2018. The same was attended by 
Sh.Kushagra Mahajan, Advocate. He reiterated the submissions already made in the 
grounds of appeal and was asked to submit some additional documents on next date of 
hearing. The next date of hearing was fixed on 22.01.2019. Sh.Kushagra Mahajan, 
Advocate attended the hearing on behalf of the appellant and submitted the required 
documents and he reiterated the submissions already made in the grounds of appeal. He 
also submitted written brief dated 08.01.2019 during personal hearing. The additional 
submissions in the written brief dated 08.01.2019 interalia states as under:- 

4.1 That the subject appeal has been filed against the order passed by Asstt. 
Commissioner, Central Excise Division Baddi vide order No V(72)18/R/Baddi/06/2017- 
18/6616 dated 22/06/17 vide which he has rejected refund of the accumulated credit of 
cenvat paid on inputs during the period of exemption. 

4.2 That the said credit of input duty was taken on the basis of the order passed by 
worthy Commissioner(Appeals) Chandiga TI vide Order in Appeal No. 538/Chd/57 dated 
09.06.2006. 

4.3 That the said order of worthy Commissioner (Appeals) was challenged by the 
department before the Hon'ble CESTAT. The Hon'ble CESTAT in Appeal No. E/2984- 
2987/2006-EX-(DB) dated 26.05.2016 dismissed the appeal of the department and as 
such the order of the Worthy commissioner (Appeals) became final and ITC was 
available for the credit and in the circumstance of non utilization due to closure of the 
factory has become refundable. 

4.4. That the Hon'ble CESTAT, recalled its decision dated 26.05.2016 vide Order dated 
16.08.2017 and passed fresh Order No. E/2984-2987/2006 dated 12.12.2017 and the 
department appeal was accepted. 
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4.5 That the petitioner had challenged the order dated 12.12.2017 of Hon'ble CESTAT in 
CEA 4/2018 before the Hon'ble High Court of Himachal Pradesh, the said appeal has 
been admitted. The Hon'ble High Court has passed the following order :- "We have 
admitted the appeal for final hearing being so , the execution of the order under 
challenge shall remain stayed during the pendency of the appeal". 

4.6 That in the facts and circumstances of the instant case the applicant craves for the 
indulgence to keep the proceedings in abeyance till the final decision of the Hon'ble High 
Court in CEA 4 of 2018. It is therefore respectfully prayed that keeping in view the fact 
and circumstances of the instant case Appeal No. 145/20/17-18 may kindly be 
adjourned sine die till the final decision of the Hon'ble High Court of Himachal Pradesh is 
received. 

5. I have carefully gone through the facts of the case, impugned order, appeal filed 
by the appellant as well as the submissions made by them during the course of personal 
hearing. Since, the matter has been long pending, I proceed to decide the case. 
The issue to be settled before me is as under:- 

1) Whether or not refund of 9,13,04,688/- filed by the appellant with the adjudicating 
authority in view of the Hon'ble CESTAT Order No. A/60349-60352/2016-EX (DB) dated 
26/05/2016 in respect of Appeal No.E/2984-2987/2006-EX(DB) is admissible. 

5.1 I would like to discus7fthe case without going in to the merits of the impugned 
order of the adjudicating authoritv and submissions of the appellants. I proceed to 
decide the case on the fact 9J}d circumstances, which have come in to the picture and 
my notice after the passing f~~e impugned order by the adjudicating authority. 

~ c 
5.2 I find that the subject re was filed by the appellants consequent to the order of 

::...;:=;- 

Commissioner(Appeal), Chandigarh in Appeal No. 538/CE/CHD/06 dated 09.06.2006 and 
final orders of Hon'ble CESTAT, Chandigarh passed in Order No. A/60349-60352/2016- 
EX (DB) dated 26/05/2016 in respect of Appeal No.E/2984-2987 /2006-EX(DB) .The 
adjudicating authority has passed the impugned order, while taking into consideration 
the above mentioned orders of Commissioner(Appeal) Chandigarh and Hon'ble Tribunal, 
Chandigarh and the refund filed by the appellants has been rejected. However, I find 
that the said Final Order No. A/60349-60352/2016-EX (DB) dated 26/05/2016 of the 
Tribunal(on the basis of which the appellants has filed the refund) has been recalled by 
the Tribunal themselves vide Order dated 16.08.2017 and the Tribunal has passed a 
fresh Final Order No. 62203-62206/2017 dated 12.12.2017 in case of Appeal No. 
E/2984-2987/2006, thereby rejected the Commissioner (Appeals) Order No. 
538/CE/CHD/06 dated 09.06.2006 and upheld the appeal filed by the department. In 
these circumstances the Order of Hon'ble Tribunal dated 12.12.2017 vide which it has 
been held that ITC is not available to the appellant has become final. Thus the earlier 
Order of Tribunal on the basis of which the appellant has filed the refund has become 
redundant. Accordingly I find that the refund is not admissible to the appellants. 

5.3 Further I find that the appellant has submitted that they have challenged the order 
dated 12.12.2017 of Hon'ble CESTAT (in CEA 4/2018) before the Hon'ble High Court of 
Himachal Pradesh and the said appeal has been admitted in the Hon'ble High Court. It 
was further requested by the appellant that the appeal may be kept pending till the final 
decision by the High Court. However I find that the impugned order has got nothing to 
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do with the appeal filed by the appellants in the Hon'ble High Court of Himachal Pradesh 
as the impugned order has been passed in view of Order of CommissionerCAppeals), 
Chandigarh dated 09.06.2006 and of Hon'ble Tribunal, Chandigarh dated 26/05/2016. 
As the Order of Hon'ble Tribunal dated 26/05/2016 on the basis of which refund was 
sought by the appellants has been recalled by the Hon'ble Tribunal, Chandigarh by 
passing a fresh order dated 12.12.2017. So I find that as on date the orders dated 
12.12.2017 of the Hon'ble Tribunal is the law of land and as per this Order, the claim of 
the Appellant is not tenable. As such I find there is no point in keeping this Appeal 
pending. As per the facts and present circumstances, the appeal of the appellants hold 
no merits and is liable to be rejected and the refund claimed by them is not admissible. 

5.4. Further I find that the proceedings in the High Court are independent and has got 
nothing to do with the rejection of refund of unutilized cenvat credit in the impugned 
orders. Rather I find that the decision of the adjudicating Authority was in the wake of 
the Tribunal order dated 26/05/2016, which has no locus standi as on date as the same 
stands modified vide Tribunal Order dated 12.12.2017 against the party. As such the 
refund claim merits to be rejected. 

5.5 Further I find that the appellant will definitely have another opportunity to claim 
their refund or otherwise depending upon the pronouncement of the decision on the 
Appeal No. CEA 4/2018 filed by them in the Hon'ble High Court of Himachal Pradesh 
against orders dated 12.12.2017 of the Hon'ble Tribunal. 

6. In view of the above, I hold no merit in the appeal filed by the Appellant and the 
same is rejected and the impugned order is upheld. The appeal is disposed off, 
accordingly. 

REGD.A.D. 
M/s United Wire Products, 
V.P.O. Lodhwan Distt. Kangra (HP). 

Signed ~~ifl\~lla 
Date: 21DP.~u ~~~aikf:48:01 
Reason: App oved 
COMMISSIONER (APPEALS) 

Copy to r- 
1. The Chief Commissioner CCl), CGST, Chandigarh. 
2. The Commissioner, Central Goods & Service Tax Commissionerate, Shimla. 
3. The Deputy/Asstt Commissioner, CGST Division Dharamshala. 

Guard file. ~ 1Q\-:r\nA'I 
superinte~alS) 

4. 
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