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Office of the Commissioner(Appeals) 
Cfl14Y~4 ~ (~) 

Central Goods and Services Tax Commissionerate, Chandigarh 
~ ~ ~ {tC4 ICfl( ~11'ffi{114, 'i:ji1~ISt> 

Plot No.19, C.R Building, Sector-17C, Chandigarh 
~m.19, -«1" am: fGlR~~1 ~-17 -«1", 'i:jil~lSt> 

~ ITelephone:0172-2720240; ~/Fax:Ol72-2720240; 
{-lFr/E-mail;colTImr-gstappeals-chd@gov.in/Website:cgstappealschd.gov.in 

*********************************************************** 

C No.APPL/COMM/ST /228/2021-GST-APPL-CHD 
Dated: 27/07/2021 
Appeal No.162/ST / APPL/CHD-l/2014 r ~ 

~l~ 
DIN-20210750AZ0000777DOD 

ORDER-IN-APPEAL 
Order-In-Appeal No: CHD-EXCUS-001-APP- 35 -2021-22 Dated: 27/07/2021 

Appeal No. 162/ST/ APPL/CHD-1/2014 

Name of the Appellants M/s Surya Pharmaceuticals Ltd., SCO No 164- 
165, Sector 9C, Chandigarh. 

Order-in-Original No. and date 72/ST/JC(P)/CHD-1/2013-14 Dated 6.3.2014 

Amount of Duty involved Rs. 13,98,470/- 

Amount of Penalty involved Rs. 13,98,470/- 

M/s Surya Pharmaceuticals Ltd., SCO No 164-165,SECTOR 9C, 
Chandigarh(hereinafter referred to as the 'Appellant') has filed appeal against 0-1-0 No. 
72/STnC(p)/CHD-1/2013-14 Dated 6.3.2014 (hereinafter referred to as the 'impugned 
order') passed by the Additional Commissioner, Central Excise & Service Tax 
Commissionerate, Chandigarh - I, Plot No 19, Sector 17 C, Chandigarh(hereinafter 
referred to as the 'Adjudicating Authority'). 

2. Brief facts of the case are that the appellant was registered with the department 
vide Service Tax registration No. AABCS3001KST001 as an "Input Service Distributor". 
They were also availing the facility of CENVAT Credit on various inputs received by them 
on behalf of their different manufacturing units and subsequently passed on the same to 
their manufacturing units. During the course of Audit of the records of the appellant by 
the internal audit, it was observed that the appellant had availed inadmissible Cenvat 



" 

File NO.APPLlCOMM/CEXl11 0/2021-GST - APL-CHD 

' .. 
Credit of Rs 13,98,470/- on account of various input services, which were held to be 
inadmissible as input services. 

3. Accordingly, the Show Cause Notice dated 09.10.2012 was issued to the Appellant 
and the Adjudicating Authority vide the impugned order disallowed the Cenvat Credit of 
Rs. 13,98,470/- and ordered the same to be recovered under Rule 14 of the Cenvat 
Credit Rules,2004 (hereinafter referred to as the 'Rules') read with Section 73 of the 
Finance Act,1994 (hereinafter referred to as the 'Act') along with interest under Rule 14 
of the Rules read with Section 75 of the Act. The adjudicating authority also imposed 
equal amount of penalty under Rule 15 of the Rules read with Section 78 of the Act. 

4. Being aggrieved by the findings of the Adjudicating Authority, the appellants have 
filed the instant appeal on the grounds inter-alia stated as under:- 

4.1 That Cenvat credit is available to a manufacturer - in respect of input services 
which is defined under Rule 2 (1) of the Credit Rules to mean: 

(I) "input service" means any service,- 
(i) used by a provider of taxable service for providing an output 
service; or 
(ii) used by the manufacturer, whether directly or indirectly, in or in 
relation to the manufacture of final products and clearance of final 
products up to the place of removal, and includes services used in relation 
to setting up, modernization, renovation or repairs of a factory, premises 
of provider of output service or an office relating to such factory or 
premises, advertisement or sales promotion, market research, storage up 
to the place of removal, procurement of inputs,ttttt activities relating to 
business, such as accounting, auditing, financing, recruitment and quality 
control, coaching and training, computer networking, credit rating, share 
registry and security, inward transportation of inputs or capital goods and 
outward transportation up to the place of removal; 

4.2 That Rule 9 of the Cenvat Credit Rules provides the documents on which Cenvat 
Credit could be availed. The relevant extract is reproduced below: 

Rule(9). Documents and accounts,- (1) The CENVAT credit shall be taken by the 
manufacturer or the provider of output service or input service distributor, as the 
case may be on the basis of any of the following documents, namely : - an 
invoice, a bill or challan issued by a provider of input service on or after the 10th 
day of, September, 2004; or" . 

4.3 That as per the provisions of Rule 9 (f) of the Cenvat Credit Rule 2004 - The 
cenvat credit shall be taken by the manufacturer for providing output service on the 
basis of any of following documents namely:- An invoice, a bill or challan issued by a 
provider of input service on or after the 10th day of September, 2004; or". 

4.4 That based on the above, the service receiver can avail Cenvat Credit on the 
basis of invoice,or bill or challan issued by service provider. It is submitted that the 
Cenvat Credit rule doesn't specify the term challan, however in normal accounting 
parlance such term would include debit note raised by service provider. Hence, based on 
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~. above, Cenvat credit would be availed by service receiver based on debit note issued by 
the service provider. 

4.5 That the view that Cenvat Credit should be available on the debit notes has been 
upheld by the Courts in the following decisions: 

• Commissioner of Central Excise & Customs, Daman/Vapi vs Jalaram Plastic Pack 
(2012] 19 taxmann.com 187 (Ahmedabad - CESTAT) 

• Trident Ltd. Vs Commissioner of Central Excise. Chandigarh [2012] 19 
taxmann.com 184 (New Delhi - CESTAT). 

In the said judgment, assessee has availed Cenvat credit on the strength of debit 
notes which was denied by adjudicating authority. However Tribunal has relied on case 
of Pharmalab Process Equipment (P) Ltd. vs. CCE 2009 (242) ELT 467 (Trib.- Ahd.) and 
held that credit cannot be denied simply because service tax was paid on the basis of 
debit notes and not against proper invoices. 

4.6 That reliance is also placed in the case of CCE vs Jalaram Plastic Pack 2014(34) 
S.T.R.66 (Tri-Ahmd) wherein it was held that "Tribunal in the case of Pharmalab Process 
Equipment Pvt Limited had taken a view that credit cannot be denied simply because 
that Service Tax was paid on the basis of debit notes and not against proper invoices. In 
this case the detailed discussion reproduced above in the impugned order would clearly 
show that the observations of the Tribunal have been taken into account and the 
Commissioner has examined the required details and has come to the correct conclusion. 
Accordinqlv,"! find that appeal has no merits and accordingly, I reject the same." 

4.7 That it is further submitted that it is not the case of the revenue that service tax has 
not been paid in respect of the said debit notes or the requisite information is not 
provided on the debit notes for availing the Cenvat Credit. Given this the Cenvat Credit 
could not be denied to the Appellant. Reliance in this regard is placed on the following 
decisions: - 

DBS CHOLAMANDALAM .SECURITIES LTD 2012 (286) E.L. T. 475 (Commr. Appl) 

"5.5- It is seen that there is no dispute about the eligibility of input service and also the 
remittance of Service tax by the service provider. It is also not in dispute that the 
relevant input service has been utilized by the appellant in or in relation to the 
manufacture of final products. It is not the case of the department that the relevant 
debit notes do not contain name and address of service receiver, description of service 
provided and quantum of Service tax. The appellant submitted that the relevant debit 
note is a valid document. This implies that all the relevant details required as are 
available in any invoice are available in these debit notes. Hence, the details available in 
the debit notes and also the genuineness of payment of Service tax by the service 
provider satisfy the conditions laid down in Rule 9(2) of CCR, 2004 for permitting Cenvat 
credit. Such being the case, there should not be any ground for the LAA to deny this 
credit. Also, I find that in the case of Pharmalab Process - 2009 (16) S.T.R 94 (T-Ahd.), 
it has been held that if details required under Rule 9(2) of CCR 2004 is satisfied, then 
the appellant is entitled for credit based on debit notes. 



File No.APPLlCOMM/CEX/11 0/2021-GST - APL-CHD 

"COMMISSIONER OF C. EX., INDORE Vs GWALIOR CHEMICALS INDUSTRIES LTD 2011 
(274) E.L.T. 97 (Tri. - Del.) In this case, there is no dispute that the documents called 
"debit notes cum bills" contain all the information which is required to be mentioned in 
the invoices and except for the name of the document, there is no difference between 
the debit note cum bill and invoice. The nature and value of the service provided and the 
service tax paid has been shown in these documents and it is not disputed that the 
service tax has been paid to the Government. In view of these circumstances, I hold that 
there is no infirmity in the impugned order. The Revenue's appeal is dismissed. The 
cross-objection also stands disposed of." 

4.8 That the Ld Adjudicating Authority has alleged' the appellant is not eligible for 
taking credit on the basis of debit notes as the debit notes do not contain all the 
particulars as required under Rule 9 of the Credit Rules. It is submitted that there was 
no allegation in the SCN that the Debit Notes do not contain all the particulars required 
under Rule 9 of the Credit Rules, the SCN only alleged that the debit notes are not 
eligible documents for taking credit. In any case, it is submitted that the debit notes on 
the basis of which credit was taken contains the particulars as required under Rule 9 of 
the Credit Rules. We could produce the debit notes for the review of the Appellate 
Authority. It is submitted that the credit cannot be denied only on the ground that they 
had been taken on the basis of debit notes. 

4.9 That the input service as defined under Rule 2(1) of the Credit Rules is an 
inclusive definition which encompasses very wide scope to cover all activities used in 
relation to business. The plain reading of the definition shows that any service used in 
the provision of output service shall qualify as input services. Further, the inclusive part 
of the definition is clarificatory in nature and enlists illustrative activities which should 
also be considered input services. The inclusive part of the definition includes services 
used in relation to activities relating to business. The word 'includes' extends the scope 
of the main part of the definition, there by widening the scope of the definition. The term 
"includes" is inclusive in nature and therefore, the definition should not be given 
restrictive interpretation. The view has been endorsed by the Supreme Court in the case 
of Regional Director Vs High Land Coffee Works reported at 1991 (3) SCC 617, wherein 
the Supreme Court has held as under: The word "includes" in the statutory definition is 
generally used to enlarge the meaning of the preceding words and it is by way of 
extension, and not with restriction. The word 'includes' is very general" used in 
interpretation clauses in order to enlarge the meaning of words or phrases occurring in 
the body of the statute; and when it is so used, these words or phrases must be 
construed as comprehending, not only such things as they signify according to their 
natural import but also those things which the interpretation clause declares that they 
shall include: (See (i) Stroud's Judicial Dictionary, 5th edn. Vol.3, P1263 and (ii) C.I.T vs 
Taj Mahal Hotel (iii) State of Bombay v. Hospital Mazdoor Sabha. The term 'and 
includes' has to be read so as to harmonize with and clear up any ambiguity in the main 
provision. Its meaning should be consistent with and should be designed to achieve the 
object underlying the main provision. The second part of the definition also covers 
activities relating to business. It is followed by the words 'such as'. The expression 'such 
as' is illustrative and not exhaustive as held by Hon'ble Supreme Court in the case of 
Royal Hatcheries Vs State of Andhra Pradesh 1994 (53) ECR 200 (SC). The re evant 
extract of the said case law is reproduced hereunder:- 
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"So far as words "such as" are concerned, there is no dispute that they are meant to be 
illustrative and not exhaustive. It is therefore, unnecessary to refer to the decisions cited 
by the learned counsel for the Appellants on this aspect". 

The Hon'ble Supreme Court in the case of ta/s Grasim Industries Limited Vs CC Bombay 
2002(141) ELT 593(SC) has observed that no words or expressions used in any statute 
can be said to be redundant or superfluous. Whenever the language is dear the intention 
of the legislature is to be gathered from the language used. The restrictive interpretation 
if given to the definition of input services would make the use of the words 'such as' in 
tile definition redundant. Therefore, the term input services as defined under Rule 2(1) 
cannot be interpreted restrictively. The words following the expression 'such as' are only 
some of many like items covered within the fold of the expression business activity, 
These words/activities refer to the ones which are required for the purpose of or in the 
interest of running the business and/or improving it, whether under any statuary 
obligation or otherwise. Since 'disputed services' are used for the purpose of the 
business, the same have to be considered in or in relation to the business. 

4.10 That in other words input services as defined under Rule 2(1) of the Cenvat Rules 
covers not only the services which have been directly used in the manufacture of final 
products but also includes the services which have indirectly been used in the 
manufacture of final products. The Bangalore Tribunal in the case of Commissioner of 
C.Ex, Hyderabad-IV Vs Deloitte Tax Services India Pvt Ltd 2008 (11) S.T.R. 266 (Tri. - 
Bang.) in the context of nexus between input services and output services pr-ovided and 
its effect on eligibility to Cenvat Credit held as follows. 

"On going through the definition, we find that the scope of the input service is quite 
wide. In the present case, it has been submitted that the following input services have 
been arranged by the respondent:- (i) Equipment hiring charges (ii) Professional 
Consultation Service (iii) Recruitment Services (iv) Security Services (v) Telephone 
Services (vi) Transport Services (vii) Training Services (viii) Facility Operation 
Service(ix)Courier Services (x) Cafeteria Service (xi) Other input services like 
advertisement service, recruitment service and security service. The Commissioner (A) 
in the impugned order has gone through the facts in detail and has come to a conclusion 
that these services can rightly be termed as 'Input Services' used by the Respondents to 
provide the output services. Once they are input services and when output services is 
taxable, then definitely they are entitled for the credit. In our view the scope of input 
services as given in the definition is very wide and the services availed by the 
respondent as input services are indeed input services." 

4.11 That we have outlined below the brief description of impugned services to 
substantiate that these services qualify as input services and are hence, eligible for 
Cenvat credit. 

Security at Residential premise(Rs. 5,200). The Appellant has engaged the services 
of a security agency to provide security services. It is submitted that the allegation made 
by the Adjudicating Authority that the security is deputed at the residential premises is 
misconceived. It is submitted that the impugned services are at the office premise of the 
Appellant i.e at Sector 18 and at Sector 43, Chandigarh which fact also find mention in 
the Annexure B to SCN. Thus the said demand is liable to be dropped for this very 
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~. reason. Security is essential to safeguard and protect the property and person of the 
Company. Security service is important for the security of the staff & premises. In the 
case of DCM Shriram Consolidated Limited 2006 (4) STR 610, the Commissioner of 
Customs and Central Excise (Appeals-I), Jaipur held that the Cenvat credit of service tax 
paid on security services is admissible, as safeguarding the assets like building, plant 
and machinery, equipment etc. is very much necessary and integral to manufacture of 
final products. Separately,even the security services provided to the 
workers / employees being in relation to business of the Appellant ,qualify as input 
services during the relevant period. It is submitted that in the case of Manikgarh Cement 
vs. Commissioner of C.Ex & Customs, Napgur 2008- TIOL-133-CESTAT -MUM, the Bench 
had held that input service credit is available for repairs and maintenance and civil 
construction of the residential colony as input service and in the case of Commissioner of 
Central Excise, Nagpur vs Ultra Tech Cements ltd. 2008-TIOL-1583-CESTAT 
MUM,following the decision of Manikgarh Cement Pvt. Ltd. (supra), input service credit of 
security agency service used in residential colony of manufacturer was allowed. It was, 
therefore, submitted that the order of the lower authority be set aside by allowing input 
service credit to the appellant. It is submitted that the scope of input service as defined 
during the relevant period is very wide to cover many activities indirectly used in or in 
relation to manufacture. Hence, service tax paid in respect of security services provided 
in colony is eligible.CCE Vs. Hindustan Zinc (2009) 21 SIT 285 (CESTAT 5MB)*GHCL Ltd. 
Vs CCE (2009) 23 srr 89 = 242 ELT 468 (CESTAT 5MB). In view of the above 
submissions we submit that the security services qualify as input services used in 
relation to output services exported and we are eligible to avail Cenvat Credit of the 
same. 

Air Travel Charges (Rs 1(410). The Appellant is in the business of manufacturing of 
pharmaceutical products and sells the same in PAN India and also exports the same to 
foreign buyers. Accordingly, the Appellant has to incur expenditure for the travelling of 
their Employees/ management within India and abroad in relation to the business of the 
Appellant. Travelling to customer location is essential inter alia to understand the 
customer needs, discuss business propositions and engaging the customer to secure 
additional work. In view of the above, it is beyond any shade of doubt that such 
expenses are in relation to business activities of the Appellant and hence, qualify as 
input services. "Air travel agents services' were availed to enable the company's 
executives to undertake air travels for business purposes. It is submitted that the 
services had a direct nexus with the appellant's business activity and hence they should 
be recognized as "input services" defined under rule 2(1) of the CENVAT Credit Rules, 
2004. Reliance is placed in the case of Goodluck Steel Tubes Ltd Vs CCE 2013(32) S.T.R. 
123 (Tri-Del) wherein it was observed that "In terms of provisions of Income Tax law an 
assessee cannot incur any expenses of any personal nature on any of its 
employees/Director. In as much as it is the appellant who had paid for said air travel, it 
has to be held that the air travel was undertaken in connection with the business of the 
appellant company. Accordingly, I set aside the impugned order and allow the appeal 
with consequential relief to the appellant." Reliance in this regard is placed on the 
following decisions: CCE Vs DCW Ltd. Final order No. 25 of 2011, dated 7-1-2011 
(Cestat - Chennai). CCE Vs Fine Care Biosystems (2009) 244 ELT 372 (CESTAT 5MB). 

House Keeping Services at Head office (Rs 4(540):- As regards House Keeping 
services, the SCN does not contest it being input services but purposes to disallow the 
same since the same is received at head office. In this connection attention of the Ld 
Adjudicating Authority is drawn to the Press Note dated 12-8-2004. Ministry of Finance, 
prior to introduction of Cenvat Credit Rules, 2004 circulated the draft rules inviting 
comments from the trade and industry. A press Note dated 12-08-2004 was issued along 
with draft rules which highlighted the salient features of Cenvat Credit Rules. 
The relevant extract is as under:- 
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'(iii) In principle, credit of tax on those taxable services would be allowed that go to form 
a part of the assessable value on which excise duty is charged. This would include 
certain services which are received prior to commencement of manufacture but the 
value of which gets absorbed in the value of goods. As regards services received after 
the clearances of the goods from the factory, the credit would be extended on services 
received up to the stage of place of removal (as per section 4 of the Central Excise Act). 
In addition to this services like advertising, market research etc. which are not directly 
related to manufacture but are related to the sale of manufactured goods would also be 
permitted for credit: (iv) Full credit of service tax on services (such as telephone, 
security, construction, advertising. service, market research etc.) which are received in 
relation to the offices pertaining to a manufacturer or service provider would also be 
allowed' . 

The aforesaid press Note has also been Noted and quoted in Coca Cola India Vs 
CCE(2009) 242 ELT 168 (BOM HC DB) and CCE Vs GTC Industries (2008) 12 STR 468 
(CESTAT 3 member large bench). In National Engineering Industries Limited Vs 
Commissioner of Central Excise, Jaipur - 2013 6) TMI 590 - CESTAT NEW DELHI, the 
Tribunal found that Kolkata office is registered office of the appellants and is being 
maintained by them for the purpose of business relating to goods being manufactured 
by them. The definition of input services does not restrict itself to the services availed for 
manufacturing activities but gets extended to the services used relating to business. In 
as much as Kolkata and Delhi Offices are maintained by the appellants used for business 
activities the services availed at other places get covered by the definition of 'input 
services' . In CCE Vs Fourrts (I) Laboratories (2010) 24 STT 153 (CESTAT 5MB), the 
Hon'ble Tribunal allowed the Cenvat Credit on telephones installed at Head office. In 
view of the submissions made above, Cenvat credit of service tax paid on house keeping 
services received at the head office should not be denied. 

Services Received at exempted unit - Menthol unit (R.s 86,051) In this regard, it 
is submitted that the impugned invoices are dated 11.02.2008 (3 Nos) and 25.02.2008. 
It may be noted that the menthol crystal falling under Chapter heading 3003 9021, 
menthol flakes/ powder falling under chapter heading 2906 1100 manufactured were 
exempted vide Notification No. 4/2008 CE dated 01.03.2008 with effect from the said 
date and dementholised oil falling under chapter heading no. 33012400 and other mint 
derivatives were exempted from 27.02.2010 vide Notification No. 10/2010CE dated 
27.02.2010. From the above it is evident the period involved in respect of the impugned 
services is prior to the coming into being of the exemption. Accordingly, the Cenvat 
credit In respect of the said services could not be denied to the Appellant. It is further 
submitted that the Ld Adjudicating Authority has alleged that the Appellant has not 
produced any evidence to show that they have paid Central Excise Duty on the products 
manufactured at the menthol unit. In this regards please find the enclosed copy of ER-I 
returns for the period January and February 2008. 

Dome at Banur Factory (Rs 43,432/-) It is submitted that so far as construction 
services are concerned, the same were used for construction of in the factory premises 
of the Appellant which fact has not been disputed. It is submitted that construction 
service is specifically included in the definition of 'input service' as defined under Rule 
2(1) of Cenvat Credit Rules, 2004 during the period of dispute i.e. August 2007 to 
September 2009, includes services used in relation to setting up, modernization, 
renovation or repairs of a factory, premises of provider of output service or an office 
relating to such factory or premises. In view of this, the Appellant is eligible for Cenvat 
credit of construction services used by them. In the case of NTF (INDIA) PVT. LTD. Vs 
COMMISSIONER OF CENTRAL EXCISE, DELHI-III 2013 (30) S.T.R. 575 (Tri. - Del.), the 
Hon'ble Tribunal has categorically held that the Cenvat Credit of constructions services is 
admissible during the relevant period. Reliance is also placed in the case of Nirma Ltd Vs 
CCE 2013(32) S.T.R. 622 (Tri-Ahrnd) it was observed "So far as admissibility of Cenvat 
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c credit on construction services utilized for construction of compound wall around the 

factory is concerned, it is observed that during the relevant period, construction services 
utilized for establishing the factory were eligible for Cenvat credit. A compound wall 
around the factory is essential to demarcate the registered factory premises and also to 
save the manufactured goods from pilferage and potential clandestine removal. Such a 
compound wall has to be considered as essential element for the completion of factory 
and an activity in relation to manufacture of excisable good. Accordingly, services 
utilized for construction of such compound wall will be eligible for Cenvat credit as input 
services under Rule 2(1) of the Cenvat Credit Rules. This view is also supported by the 
judgment of CESTAT, Mumbai in the case of CCE. Putie-Il Raymond Zambaiti Pvt. 
Ltd. (supra), relied upon by the appellant. 

Professional Services at Residence/ DLF IT Park (Rs 34,608/-) It is submitted 
that the said service are of architect and interior designer in relation to the office of the 
Appellant. It may be noted that the said service has nothing to do with residential 
accommodation and as a matter of fact DLF IT Park consists of only commercial spaces 
and not residential accommodation. As regards admissibility of Cenvat Credit of 
architect services is concerned, as already stated, Cenvat credit was admissible for 
setting up and modernization of factory and office during the relevant period. 
Accordingly / Cenvat Credit of the impugned services has rightly been availed by the 
Appellant. 

Share Capital share of legue at Gurgaon (Rs 33,990/-) The SCN has not made out 
as to why said services are not eligible input services. Accordingly, the demand of 
Cenvat Credit is not sustainable for this very reason. In any case it is submitted that 
services in relation to raising of the capital or funding of the company qualify as input 
services and is eligible for availing Cenvat Credit. The said services are duly covered 
under the inclusive part of the definition of input services, since there is not nay dispute 
as regard the service in relation to share capital of the company being in relation to 
business of the Appellant. Thus the Cenvat credit of service tax in respect of the said 
services could not be denied. 

Membership fees of ClI (Rs 6,798/-) It is submitted that it is necessary to be 
member of an Industrial Association for business penetration and representation. The 
said services therefore, are essentially in relation to the business of the Appellant and 
therefore, it very much qualify as input services eligible for Cenvat Credit. Reliance in 
this regard is placed in the case of BCH Electric Ltd V s CCE 2013 (31) S.T.R. 68(Tri 
Del) observed "So far as the service of club membership is concerned, the appellants 
were availing this service from India International Centre and IEEMA. In respect of 
membership of IEEMA, the appellant's plea is that this is an association of engineering 
products manufacturers and the association provides the market related information, 
Information about new technology, etc., to its members which is essential to carry out 
business and such information is the basic need of an industry to stand in competition 
in the market. I am of the view that there is merit in the appellant's plea. As such 
membership of this club would be covered by the definition of input services. 

Courier Service (Rs 1,76,633) The Appellant has utilised the services of courier 
agencies to send goods to its clients. The cost of the courier is borne by the Appellant 
and the price charged by Appellant to its customer/ Client in all such cases was all 
inclusive. The SCN tries to co-relate the courier service with transportation while 
contending that the cenvat credit of service tax on outward freight is not available. In 
this regard it is submitted that both the services could not be equated as the same are 
entirely different in nature. Further, it has no where been alleged in the SeN the 
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_£ courier charges have been charged separately by the Appellant and the sale has 
actually been concluded at the time of dispatch. It is submitted that in case of dispatch 
through courier, typically, the sale concludes only on receipt of the goods through 
courier by the buyer and therefore, the place of removal in such case is to be construed 
to be the buyer's place. Accordingly, the Cenvat credit of service tax paid on the courier 
services shall be available to the Appellant. Reliance in this regard is placed on the 
following decisions: - In Datafield India Vs CCE (2008) 17 SIT 295 (CESTAT 5MB), 
assessee had uniform CIF price all over India. The ownership of goods was transferred 
to buyer only at buyer's premises. It was held that if excisable goods after removal 
from factory remain the property of manufacturer and are transported on their own 
risk upto the premises of buyer, outward freight is 'input service' and is eligible for 
Cenvat credit (In other words, customer's place is the 'place of removal' in such case), 
In PSG & Sons Vs CCE (2008) 17 SIT 445 (CESTAT 5MB), it was held that when 
ownership and property in goods remained with seller till delivery of goods to purchaser 
at his doorsteps, assessee can take credit of service tax paid on freight for 
transportation to such place of delivery - relying on CBE&C Circular No. 97/812007 
dated 23.08.2007. 

Insurance of cars used by directors of the Company (Rs 31,213) It is submitted 
that the alleged vehicles as listed in Annexure C to SCN are registered in the name of 
the company and are used by the employees of the company including the directors. 
The vehicles as listed in the annexure include all sort of vehicles like scoter, jeep 
pickup, truck etc and not only the vehicles used by the directors. Thus the demand in 
respect of the said credit is liable to be dropped for this very reason. In any case service 
tax paid on insurance for vehicles of director is eligible input service credit. Reference in 
this regard could be made to the decision in the case of VALCO INDUSTRIES LTD. Vs 
COMMISSIONER OF C. EX., CHANDIGARH reported at 2012 (286) E.L.T. 54 (Tri.De!.), 
wherein the Court observed that Service Tax paid on insurance for vehicle in personal 
name of Directors - in such cases CENVAT Credit of Service Tax can be availed by the 
assessee company if vehicle is used in the interest of company by meeting its 
expenditure. Cenvat credit should be allowed subject to the verification of vehicle 
figuring as assets in balance sheet of company and its expenditure being met by the 
Company. Input Services taken for furthering business prospects also is covered 
though, such services may not have direct nexus with manufacturing process. 

CHA Services (Rs 7,69,507/-) As evident from discussion at para 3.7 to 3.15 above, 
any services used in relation to activities relating to business in general should qualify 
as input services. In other words if any services are used in relation to business 
operations of the manufacturer or service provider, the service tax paid on such 
services should be available as CENVAT credit. It is beyond any shadow of doubt that 
the CHA services availed and used for clearance of export goods manufactured by the 
Appellant are in relation to the business activity of the Appellant and is essential for the 
business operations of the Appellant as without clearance from the Customs, the 
appellant would not be able to export the goods manufactured by it. Accordingly, such 
services shall essentially qualify as input service eligible for Cenvat credit. In CCE v. 
Rolex Rings (2008) 230 ELT 569 (CESTAT 5MB), it has been held that in case of 
exports, port is the 'place of removal' as exporter continues to be owner of goods till the 
same are exported. Hence, CHA and surveyor services which are relating to export 
business are eligible for Cenvat credit. In CCE v. Adani Pharmachem (2009) 232 ELT 
804 (CESTAT 5MB), it was held that CHA service in respect of export goods is 'input 
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I service' and is eligible for Cenvat credit. The Adjudicating Authority has denied the 
Cenvat Credit by alleging that the said services appear to be of Shipping charges and 
not CHA. It is submitted that the Adjudicating Authority has acted in a gross arbitrary 
manner while coming to such a finding since the Adjudicating Authority has travelled 
beyond the SCN as the SCN clearly alleges these to be CHA expenses. The Adjudicating 
Authority has come to such a conclusion without giving any reason or adducing any 
evidence to substantiate that the said expenses are in fact in relation to Shipping lines. 
It is submitted that it is a settled position of law that the Order could not travel beyond 
the SCN. Reliance in this regard is placed in the case of LS.E.Securities & Services Ltd 
Vs CCE 2013(32) S.T.R. 441(tri-Mumbai) wherein Hon'ble Tribunal observed "As the 
show-cause notices were issued demanding duty as provider of Stock Broking Services, 
whereas the adjudicating authority has confirmed the demand as provider of Stock 
Exchange Service, which is a different and distinct service. In these circumstances, we 
find merit in the contention of the appellant that the impugned order is beyond the 
scope of show-cause notice. Given the above the impugned order is liable to be set 
aside being arbitrary and illegal. 

4.12 That separately, it is submitted that the value of impugned services is a part of the 
cost of output services provided in terms of well established standards of accounting. 
Therefore, such services are input services which have been consumed in the provision 
of output services. In this connection we place reliance on the decision of the Larger 
Bench of the Mumbai Tribunal in CCE, Mumbai Vs Mis GTC Industries Limited reported 
at 2008 (89) RLT 197(Tri. - LB) wherein it was observed that Cenvat credit on those 
taxable services would be allowed, that go to form a part of the assessable value on 
Which excise duty is charged. The Tribunal in the aforementioned case, examined the 
issues of credit in the light of the purpose for which the Cenvat Credit Rules, 2004 were 
enacted, as evidenced by the press note dated 12 August, 2004 issued by the Ministry 
of Finance, circulating the draft rules inviting comments from trade and industry. The 
aforesaid decision was relied upon and followed in the following decisions by Various 
Tribunals: 

• Stanzen Toyotetsu India Pvt Ltd Vs Commr C.Ex, Bangalore-m 1009 (14) S.T.R. 316 
(Tri. 
Bang.) 

• Finolex Cables Ltd Vs Commissioner C.Ex, Pune-I 2009 (14) S.T.R. 303 (Tri. -Mumbai) 
Orient Paper Vs Commissioner or C Ex. Bhopal 2009 (14) S.T.R. 151 (Tri. - Del.) .The 
Bangalore Tribunal in the case of Millipore India Ltd Vs CCE,Bangalore-II 2009 (236) 
ELT 145 has held that all costs that are considered under CAS 4, qualify as input 
services as the definition of input services is very wide. The relevant extract of the 
judgment is reproduced below:- 

"On a very careful consideration of the issue; I find that CAS-4 has considered all the 
services such as medical benefit, subsidized food! education allowance, canteen bill, etc., 
to form part of the cost of the final products: Therefore, I agree with the learned 
Chartered Accountant that these services which have been received have been rendered 
only in relation to the manufacture of the final products. The definition of 'input service' 
is very broad and on a proper appreciation of the same, the argument that even 
landscaping is in relation to manufacture of final product is acceptable." 
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In view of the above legal position involved in the present case and given that the 
services received by the noticee is considered under CAS-4, the impugned services duly 
qualify as input services and the Appellant has rightly availed the Cenvat credit of the 
service tax paid on such services. Therefore, demand vide the present SCN is liable to be 
dropped. 

4.13 That the benefit extended by the legislature cannot be frustrated by 
misinterpreting the words mentioned in the statute. The law is required to be construed 
with regard to the object and purpose which it seeks to achieve. The purpose of the 
Cenvat Credit Rules, 2004 was to provide relief by preventing the cascading effect of 
taxes. Without prejudice to the above submissions, even if there are possibly two 
different interpretations of a legal provision, CENVAT credit scheme being a beneficial 
legislation is required to be construed liberally so as to promote its purpose. In case of 
beneficial legislation if there are two possible views, it is settled law that the view which 
is in favour of the assessee is required to be adopted so that the purpose of the law is 
not defeated. This view finds support in the decision of the High Court of Calcutta in the 
case of Indian Explosives ltd Vs Collector of Customs reported at 1992 (60) E.l.T. 111 
(Cal.), the relevant paragraph is reproduced below: 

"It is no doubt true that there is no equity about a tax but in case of a reasonable doubt 
the construction most beneficial to the subject is to be adopted. If there are two 
interpretations possible, then effect is to be given to the one that favours the citizen and 
not the one that imposes a burden on him". The above view has also been adopted in 
the case of Collector of Customs, Calcutta Vs Mitsuny Electronic Works 19817(30) E.l.T. 
345 (Cal), wherein the Calcutta High Court held as follows:- 

It is well settled that if the interpretation of a fiscal enactment is open to doubt, the 
construction most beneficial to the subject should be adopted even if it results in his 
obtaining an advantage. One can only look fairly at the language used but nevertheless, 
fiscal law has to be interpreted reasonably and in consonance with justice. If the 
Revenue Authorities have understood the scope of relevant clause in a particular manner 
and have applied the same, they should not be permitted to take contrary view. When 
on an interpretation two views are possible, the view which is favourable to the assessee 
is always to be preferred as has been done in the instant case by the said Joint 
Committee in the meeting held on 9th March 1984." 

Thus in case of divergent views, the settled principle of law has been that the 
interpretation lending the benefit is required to be adhered to. Accordingly, in case of 
any ambiguity the benefit available to the Appellant under the beneficial legislature 
should not be denied in defiance to the intent and purpose of the legislation. In view of 
the above description of impugned services, principles of statutory interpretation and the 
judicial precedent relied upon, it is clearly evident that the impugned services are used 
for provision of output services and hence, Cenvat credit of the service tax paid on such 
services has correctly been availed by the Appellant. We submit that the impugned 
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services duly qualify as input services and the Appellant has rightly availed the Cenvat 
credit of the service tax paid on such services. 

4.14 That the recovery of service tax proposed in the notice under reply is barred by 
limitation. Section 11 A of the Central Excise Act, 1944 and Rule 14 of the rules reads as 
under: - 

SECTION 11 A. Recovery of Service tax not levied or paid or short levied or short paid or 
erroneously refunded - (1) Where any service tax has not been levied or paid or has 
been short-levied or short-paid or erroneously refunded, the Central Excise Officer may, 
within one year from the relevant date, serve notice on the person chargeable with the 
service tax which has not been levied or paid or which has been short-levied or short 
paid or the person to whom such tax refund has erroneously been made, requiring him 
to show cause why he should not pay the amount specified in the notice. Provided that 
where any service tax has not been levied or paid or has been short levied or short-paid 
or erroneously refunded by reason of (a) fraud; or (b) collusion; or (c) wilful mis 
statement, or (d) suppression of facts; or (e) contravention of any of the provisions of 
this Chapter or of the rules made there under with intent to evade payment of service 
tax, by the person chargeable with the service tax or his agent, the provisions of this 
sub-section shall have effect, as if, for the words "one year", the words "five years" had 
been substituted. 

4.15 That Rule 14(Recovery of CENVAT credit wrongly taken or erroneously refunded) - 
Where the CENVAT credit has been taken or utilized wrongly or has been erroneously 
refunded, the same along with interest shall be recovered from the manufacturer or the 
provider of the output service and the provisions of sections 11 A and 11AB of the Excise 
Act or sections 73 and 75 of the Finance Act, shall apply mutatis mutandis for effecting 
such recoveries. It is submitted that in the present case it is not in dispute that the show 
cause notice dated 09.10.2012 proposes to recover credit availed by appellants during 
the period August 2007 to September 2009 and therefore, since the notice proposes to 
recover tax availed beyond the period of one year the same is barred by limitation. It is 
submitted that the extended period of limitation (i.e. 5 years) can be invoked only if the 
credit is wrongly taken due to fraud; or collusion; or wilful mis-statement; or 
suppression of facts; or contravention of any of the provisions of the Act or the rules 
made there under with intent to evade payment of service tax. It is submitted that the 
fact of availing Cenvat Credit in respect of the impugned services were within the 
knowledge of the Revenue and the appellant bas never suppressed the same from the 
department. It is submitted that it is not in dispute that the accounts of the appellants 
were audited by the Respondents from time to time. It is submitted that the records of 
the appellant for the impugned period were audited by the department and no 
discrepancy was found and therefore the department was right throughout having 
knowledge of the credit availed by the appellants of the service tax paid on the disputed 
services. It is submitted that the Hon'ble Tribunal CCE v. Fluid Synthetic Incorporation- 
2007 (210) ELT 126 (Tribunal) has held as under:- 

"Apart from above, all the statutory records including the classification list were 
scrutinized and audited, as found by the appellate authority. Learned Advocate for the 
respondents have relied upon number of decisions of the Tribunal laying down that in 
such circumstances, longer period is not applicable. " 

It is submitted that the Hon'ble Tribunal in the case of Pragathi Concrete Products Pvt. 
Ltd. Vs Commissioner - 2005 (183) ELT 481 (Tribunal) has held that: "The appel/ant's 
unit had also been audited several times. They had also filed their periodical returns 
properly. In these circumstances; there is no jurisdiction for invoking the longer period. 
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4.16. That SCN does not provide any reason in the SCN to establish suppression on the 
part of the Appellant, It is submitted that the issuance of the show cause notice dated 
09.10.2012 i.e. after a period of one year is barred by limitation. In any event it is 
submitted that since the issue involved in the present case relates to interpretation of 
the provisions of the legal provisions extended period of limitation cannot be invoked. 
In any event extended period of limitation is applicable only when there is some positive 
act, other than mere inaction or failure on the part of the assessee to, withhold any 
information. It is submitted that the aforesaid submission is well supported by the 
following judgments of the Hon'ble Supreme Court of India: Padmini Products vs. 
Collector of Central Excise, reported in1989(43)ELT 195 ,Collector of Central Excise vs, 
Cbempbar Drugs & Liniments, reported in 1989 (40) ELT 276; and Nestle India Ltd. vs. 
CCE -2009(235)FLT S71(S.C.).In view of the aforesaid extended period of limitation 
cannot be invoked in the facts and circumstances of the present case. 

4.17 That Section 11AC read with Rule 15 of the Credit Rules cannot be imposed 
under the facts and circumstances of the present case. It is submitted that both the 
provisions stated above are only in cases where the service tax is not paid or credit is 
availed by reason of fraud; or collusion; or wilful mis-statement; or suppression of facts; 
or contravention of any of the provisions of the Act or the roles made there under with 
intent to evade payment of service tax. It is submitted that since in the present case 
extended period of limitation cannot be invoked the question of imposition of penalty 
under Section 11 C read with Rule 15 does not arise. In any event since the credit is 
correctly availed by us no penalty can be imposed on us under Section 11 AC read with 
rule 15 of the Credit Rules. It is submitted that the appellants was under a bonafide 
be that they were eligible to avail the credit of service tax paid on disputed services. 
It is further submitted that the issue relates to interpretation of the provisions of legal 
provisions and therefore penalty under Section 11AC of act read with Rule 15 of the 
Credit Rules is not warranted. 

5. Personal Hearing in the case was held on 12.08.2014, which was attended by Ms 
Priyanka Saini, Authorized Representative. She reiterated that she has already submitted 
her reply. Further the personal hearing in the instant matter was again held on 
10.05.2021, which was attended by Ms. Anu Dhiman, Advocate, authorized and 
appointed by Shri Harvinder Kumar Jatana (Liquidator), in the instant matter of the 
appellant and appointed by Hon'ble NCLT, Special Branch, New Delhi, through video 
conferencing and further requested to decide the case on merits taking into 
consideration the written submissions and grounds of appeal already filed in the case 
while deciding the case. 

6. I have carefully gone through the facts of the case, impugned order; appeal filed 
by the appellant; as well as the submissions made by them during the course of personal 
hearing. Since, the matter has since been long pending for one reason or the other. I 
observe that the Liquidation proceedings of Mis Surya Pharmaceuticals Ltd under the 
Insolvency and Bankruptcy Code 2016, has already been initiated and Sh. Harvinder 
Kumar Jatana has been appointed official liquidator by the Hon'ble NCLT, Special Branch, 
New Delhi. Accordingly, in view of the preceding submissions I will decide the instant 
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services. 
The issues to be settled before me are as under:- 

1) Admissibility of Cenvat Credit amounting to Rs 13,98,740/- availed on various Input 
services. 
2) Whether the demand is time barred or not? 
3) Imposition of equivalent penalty under Rule 15 of the Cenvat Credit Rules 2004 read 
with Section 78 of the Finance Act,1994. 

6.1 Firstly I will take up the issue of admissibility of Cenvat Credit amounting to Rs 
13,98,470/- availed on various Input services. 

a) The appellants has availed Cenvat Credit of Rs 2,07,515/- on the basis of debit notes 
and the adjudicating authority has held that the debit notes are not prescribed 
documents as per Rule 9(1) of the Cenvat Credit Rules 2004 to avail the cenvat credit. 
The appellant in their defense had submitted that the debit notes are valid documents to 
avail the cenvat Credit and also relied on certain judgments of various judicial forums. I 
find that Debit note, even though not specifically mentioned in Rule 9(1) of the Rules, is 
an eligible document for availing CENVAT credit. The same view has been taken by 
various higher courts. So CENVAT credit cannot be disallowed simply due to the reasons 
that debit notes are not eligible documents. But the adjudicating authority in the 
impugned oro has held that these debit notes actually pertained to shipping lines 
services, which are not eligible input services to avail cenvat credit. Furthermore, it has 
also been held by the adjudicating authority that the debit notes did not contain all the 
prescribed particulars as required under Rule 9 of the Cenvat Credit Rules in order to be 
eligible documents to claim cenvat credit. Since the appellant has not contested the 
basis of rejection of cenvat credit on ineligible services i.e shipping line services/ 
particulars required for debit notes to be eligible documents but only stressed on the 
admissibility of Cenvat Credit on debit notes. Therefore I hold that the Cenvat credit of 
service tax availed by the appellants on debit notes is not admissible to them due to the 
fact that the services involved in the debit notes are ineligible services. 

b) Further an amount of cenvat Credit of Rs 2,13,602/- has been alleged to be availed 
by the appellants on ineligible services. The details of these services as submitted by the 
appellants is as under:- 

S.No Details of the services Cenvat Credit amount 
1. Security at residential premises. Rs 5 200/- 
2. Air Travel Charqes. Rs 1 410/- 
3. House keepinq Services at Head office. Rs 4,500/- 
4. Services received at Exempted Unit(Menthol). Rs 86,051/- 
5. Dome at Banur factory. Rs 43,432/- 
6. Professional Services at Residence/DLF IT(Parkl. Rs 34,608/- 
7. Share capital. Rs 33 990/- 
8. Membership fees of CII. 6,798/- 

I have gone through the submissions of the appellants as well as findings of the 
Adjudicating Authority. I find that the Cenvat credit has been availed by the appellants 
on the services of Air Travel Charges, House keeping Services at Head office, Services 
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used for personal use of directors. Further the appellants submitted that these were not 
only the cars of directors but other vehicles used by the staff. However no documentary 
evidence in this regard has been provided by the appellants. As such I hold that such 
Cenvat Credit availed on premium of cars used by the directors is not admissible. 

e) Further, I find that the appellant has taken Cenvat Credit of Rs 7,69,507/- on CHA 
Services. I find that the Adjudicating Authority in the impugned order on the subject 
issue has recorded that" it was observed from the Annexure-I of the demand show 
cause notice that CHA charges are actually Shipping line charges, Overseas freight and 
warehousing charges etc. These charges are actually for the services availed by the 
appellants after the clearance of goods from the place of removal and in case of export 
the place of removal is port of export. These expenses actually relate to the 
transportation of goods beyond the place of removal and hence are not eligible for 
availing the Cenvat Credit". I find that the adjudicating authority has rightly observed 
that such cenvat credit is not eligible to the appellants. Further I find that the appellant 
has not contested the ibid findings of the adjudicating authority on the basis of which the 
cenvat credit has been denied. Instead I find that the appellant has jumped on to the 
conclusion that the adjudicating authority has traversed beyond the SCN, as the SCN has 
been issued for availment of Cenvat Credit on CHA charges. I find that the appellant has 
failed to appreciate the facts that the Adjudicating Authority has specifically mentioned 
that "while going through the Annexure I of the demand show cause notice that CHA 
charges are actually Shipping line charges, Overseas freight and warehousing charges 
etc". Since the appellant has not submitted anything on the findings of the adjudicating 
authority but contested the issue on the preview of SCN, which is not relevant. 
Accordingly I hold that Cenvat Credit of Rs 7,69,507/- on CHA Services is not admissible 
to the appellants. 

6.2. Now I will take up the issue of time bar. 

The appellant has submitted that the SCN is hit by time bar limitation as no fraud or 
misrepresentation of facts is involved. However I find that in the era of self assessment 
it was for the appellant to avail the correct Cenvat Credit. Since the availment of cenvat 
credit is exclusive domain of the appellants and they were not required to inform the 
department about this availment of cenvat Credit. So it was expected from the appellant 
that they should avail the admissible credit only. Since the appellant has failed to fulfill 
their duties and as such I find that they have suppressed the facts from the knowledge 
of the department to avail inadmissible credit. Further wherever some wrong doing have 
been detected by any agency/wing of the department they have every right to go back 
up to five years for raising the demand, which has been rightly done in this case as the 
issue of wrong availment of cenvat credit has been detected by the audit wing of the 
department. Therefore I find that extended period in this case has been rightly invoked. 
So I find that the plea of appellants that the demand is time bar is not sustainable. 

6.3. Now I will take up the issue of imposition of equivalent penalty under Rule 15 of 
the Rules read with Section 78 of the Act. The appellant had submitted that penalty 
under Rule 15 of the Cenvat Credit Rules cannot be imposed as there is no suppression 
of facts or fraud etc is involved. On the imposition of equivalent penalty I find that since 
the appellant has availed inadmissible Cenvat Credit as discussed above and this fact 
came in to the knowledge of the department, only during audit of the appellant. So the 
suppression of facts or fraud is definitely involved. Had the audit not been conducted by 
the department, the fact of availment of inadmissible cenvat credit would have remained 
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undetected and the Appellant would have gone unnoticed about availment of this 
inadmissible Cenvat credit. As such, the contraventions of provisions of law stand clearly 
proved against the appellants for which they are liable for penalty under Rule 15 of the 
Rules read with Section 78 of the Act. Hence I hold that the equivalent penalty is 
imposable under Rule 15 of the Rules read with Section 78 of the Act. 

Order 

In view of the above, impugned order is upheld to the extent of confirming 
demand of inadmissible Cenvat Credit of Rs.11,38,597/- (Rs. 13,98,470/ 
Rs.2,59,873/-) under Rule 14 of the Cenvat Credit Rules 2004 read with Section 73 of 
the Finance Act,1994 along with interest under Rule 14 of the Cenvat Credit Rules 2004 
read with Section 75 of the Finance Act,1994 and imposition of penalty of 
Rs.11,38,597/- under Rule 15 of the Cenvat Credit Rules 2004 read with Section 78 of 
the Finance Act,1994.The impugned order is modified to the above extent. The appeal 
filed by the appellant is disposed off, accordingly. 

(Dr. Su 
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