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DIN-20210850AZ0000333B13 

ORDER-IN-APPEAL 

Order-In-Appeal No: CHD-EXCUS-001-APP- 42 & 43 -2021-22 

17/08/2021 
Dated: I 1--\ ~ ))-1 

Appeals No. 1. 5/ A/CE/CH D/2020-21. 

2. 6/A/CE/CHD/2020-21. 
Name of the Appellants M/s TVS Motor Company, Village Bhatian, 

Bharatgarh, Tehsil Nalagarh,District Solan. 

Order-in-Original No. and date 1. 12/AC/R/Baddi/2020 dated 10.12.2020 

2. 13/AC/R/Baddi/2020 dated 10.12.2020 

Amount of refund involved 1. Rs 5,34,63,383/-. 

2. Rs 69,86,68,992/-. 

The above referred two appeals have been filed by M/s T-VS Motor Company, 
Village Bhatian, Bharatgarh, Tehsil Nalagarh, District Solan (hereinafter referred to as 
the 'appellant') against two separate orders (here-in-after referred to a.s the 'impugned 
orders') pertaining to refund of NCCD, Auto Cess/-, Edu Cess, SHE Cess passed by the 
Assistant Commissioner, Central Goods & Services Tax Division, Baddi, Himachal 
Pradesh (here-in-after referred to as the 'adjudicating authority'). Since, the above 
mentioned appeals relates to the same appellant and have been filed by them against 
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the above mentioned impugned orders involving common issue, as such, both the 
appeals are being taken up together for decision through this common order. 

2. Brief facts of the cases are that a Show Cause Notice for evasion of NCCD of 
Rs.10,72,55,3811-, Auto Cess of Rs.1,34,06,922/-, Edu Cess of Rs.24,13,246/- and SHE 
Cess of Rs.12,06,623/- and appropriation of Rs.5,34,63,383/- (already deposited) was 
issued to the appellants. During adjudication, the Commissioner, CGST 
Commissionerate, Chandigarh-I vide 0.1.0 No. CHD-CEX-00I-COM-23-12 dated 
18.05.2012 confirmed the demand of NCCD, Auto Cess/-, Edu Cess, SHE Cess along with 
interest and penalty. The amount of Rs.5,34,63,383/- already deposited by the 
appellants was also appropriated against the confirmed duty liability. However the 
appellants preferred appeal in Hon'ble CESTAT against the above referred 0.1.0. The 
appeal filed by the appellants against the oro referred supra was decided by the Hon'ble 
CESTAT vide Final Order No. A/61249/2019 dated 03.09.2019 in their favour. 
Accordingly, the appellants filed the refund claims dated 13.11.2019 for 
Rs.5,34,62,382/- (already deposited by them) and Rs 69,86,68,992/- (deposited on 
account of NCCD, Auto Cess, Education Cess and S & HE Cess of their own for the period 
October 2010 to April 2017). 

2.1 The Adjudicating Authority vide the impugned orders rejected the subject refunds 
of Rs.5,34,62,382/- and Rs 69,86,68,992/- on various grounds as mentioned in the 
impugned orders. 

3. Being aggrieved by the findings of the Adjudicating Authority, the appellants have 
filed the instant appeals on the grounds inter-alia reproduced as under:- 

3.1 That the Order dated 03.09.2019 passed by the CESTAT attained legal finality as 
the department has accepted the said order by not preferring an appeal or stay order 
against the orders. Since the Hon'ble Tribunal vide Order dated 03.09.2019 ruled that 
NCCD, Automobile Cess, Education Cess and SHE cess are exempted from payment of 
duty amount under Notification No.49-50/2003-CE dated 10.06.2003, the duty which 
was paid between the period of October 2009 to April 2017 under protest is an excess of 
duty paid which needs to be refunded. The refund applications were filed by the 
appellants consequent upon the decision passed by the Hon'ble Tribunal in the Order 
dated 03.09.2019 and much before the decision of Supreme Court in the case of M/s 
Unicorn Industries Vs uor dated 06.12.2019. The refund applications are bound to be 
allowed in view of the clear decision of the Hon'ble Tribunal in holding that NCCD, Auto 
Cess, Edu. Cess and SHE Cess are eligible for exemption based on the Supreme Court's 
decision in the case of Bajaj Auto Ltd. Therefore, the refund applications merit 
consideration based on the decision of the Hon'ble Tribunal dated 03.09.2019 as it stood 
on the date of the appellant's applications. 

3.2 That the amount paid for the period from October 2009 to April 2017 under 
protest has not been appropriated by the department till now by either issuing a show 
cause notice or through an order and hence, it is submitted that the same is liable to be 
refunded in light of the order passed by the Hon'ble Tribunal vide order dated 
03.09.2019.It is impermissible in law to appropriate the duties paid during the period of 
October 2009 to April 2017 by them under protest after a prolonged period of more than 
10 years and hence, the said duties should be rightfully refunded to them. When the 
duty paid 'under protest' is not appropriated, it cannot be held by the department. 
Hence, the claim of refund is bound to be refunded. If the department withholds the duty 
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without refunding the same to us, it would be contrary to the principles of taxation 
enshrined in the Constitution of India. 

3.3 That the appellant contends that in refund applications, it is impermissible for the 
department to refer a decision which was delivered much after the decision of Tribunal 
especially if the decision does not have direct relation with the exemption notification 
relied on by the appellant. The action of the department is untenable in law and the 
undue delay caused by the department affects the legitimate refund claims made by the 
appellant. The department has no permission in law to apply Unicorn Industries Ltd case 
while processing the appellant's applications for refund. Therefore, reference of Unicorn 
Industries Ltd case would serve no purpose to the department as they are bound by the 
decision directly rendered by the Tribunal in the appeal proceedings between the 
appellant and the department. The Unicorn Industries Ltd case did not deal with or 
observe anything about refund of NCCD, SHE Cess and Automobile Cess arising from the 
Notification No.50/2003 CE dated 10.06.2003. Hence, it should not have any impact on 
the claim of refund. 

3.4 That the issue with respect to payment of NCCD, Auto Cess and SHE Cess was 
settled by the Hon'ble Tribunal based on the case of Bajaj Auto Ltd., SRD Nutrients Pvt. 
Ltd. and Indo Farm Tractors and Motors Ltd. The said claim applications for refund along 
with the certified copy of CESTAT's Final Order dated 03.09.2019 was filed on 
14.09.2020 based on the legal position as on the said date. The department has not 
sanctioned the refund claim of the appellant on the ground that the Unicorn Industries 
Ltd. case held a contrary view to that of the Order dated 03.09.2019. The appellant 
submits that the department is bound by the decision of the Hon'ble Tribunal till an 
appeal is preferred and decided against the Final Order dated 03.09.2019 as per the 
Circular No. 276/186/2015 CX 8A dated 01.06.2015 and Circular No. 276/187/2018-CX 
8A dated 09.01.2020. Therefore, the appellant contends that the department cannot 
apply the Supreme Court decision in the Unicorn Industries Ltd case to the refund 
application of the appellant without preferring an appeal, writ or revision petition and is 
duty bound to refund the duty amount along with interest as laid down under Section 
11B of the Central Excise Act, 1944. 

3.5 That the proceedings of refund applications should be carried on by the 
department on the basis of the legal positions as on the date of filing the application. On 
the date of filing the applications, the decision of the Tribunal stood binding on the 
department and the law laid down by the Hon'ble Supreme Court in Bajaj Auto Ltd. Vs. 
UOI & Ors.(2019 SCC Online SC421) which makes it clear that NCCD, Edu Cess and SHE 
Cess is exempted by Notification No. 50/2003 dated 10.06.2003. The later development 
has no bearing on the refund applications under Section 11B of the Excise Act, since the 
proceeding related to the date of filing the application on that date the law enabled the 
applicant to obtain refund. 

3.6 That as per Section 11B, it is the statutory duty of the department to dispose the 
same within a maximum period of 3 months, otherwise the department is liable to pay 
interest. It is further submitted that refund applications is a proceeding in furtherance of 
adjudication of dispute under Section 11A.The reliance is placed on the case of Honda 
Siel Power Products Vs. UOI reported at 2020 (372) ELT 30 (AII.), wherein it was held 
that Section 11B and 35E operate in different fields and the department cannot deny the 
refund without preferring an appeal against the order. The decision with regard to 
outward duty payable has been settled by the adjudication and appeal proceedings 
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under Section llA and 35B of the Central Excise Act, 1944. Section 11B proceedings 
require the authority to only verify as to whether the duty is paid in excess and whether 
the applicant claiming refund has unjustly enriched by passing on the duty to the buyer 
or not. 

3.7 That the reliance is placed on the case of Tripura Ispat Vs UOI & Ors reported at 
2021-VIL-45-TRI-CE. The appellant further submits that when the authority finds that on 
the relevant date of refund applications no duty is payable by the applicant, but duty 
was paid, it is liable to be refunded to the applicant and when the applicant has not 
passed on the duty to its buyer, there is no unjust enrichment and thereupon the 
authority has to refund the duty amount deposited by the appellant under protest. 

3.8 That the appellant submits that in terms of Circular No. F. No. 276/186/2015 CX 8A 
dated 01.06.2015, the department is bound to refund the NCCD, Automobile Cess, 
Education Cess and SHE Cess to the applicant and should not deny the same on the 
premise of referring to an inapplicable Supreme Court decision. The Circular F. No. 
276/186/2015 CX 8A dated 01.06.2015 should be read in line with Circular No. 
276/187/2018-CX.8A dated 09.01.2020. The respondent has misinterpreted the terms of 
the Circular dated 09.01.2020 as the said Circular specifically states that any final order 
decided against the revenue may be contested by filing appeal, writ, or review petition in 
consultation with the Standing Counsel. 

3.9 That in the present matter, there has been no appeal, writ or revision petition filed 
by the department against the said Final Order passed by the Hon'ble Tribunal vide order 
dated 03.09.2019. The respondent was incorrect in denying the benefits merely on the 
grounds that the department proposed to file an SLP against the said order. A mere 
proposition of filing an SLP is not a tenable ground for denying the refund claimed by the 
appellant which should have been rightfully sanctioned within the statutory time period 
of 3 months from the date of filing the refund application as per Section 11B of the 
Central Excise Act read with Circular F. No. 276/186/2015 CX 8A dated 01.06.2015. The 
respondent has failed to understand the procedure laid down under Circular dated 
09.01.2020, which has not been followed by the department and therefore, the claim for 
refund cannot be denied by the department on the ground that a subsequent decision by 
the Supreme Court has been passed holding a contrary opinion. The department had to 
sanction the refund within 3 months which was wrongfully denied on the mere ground 
that an SLP has been proposed. The Circulars are binding on the department and reading 
the Circulars dated 01.06.2015 and 09.01.2020, the claim for refund cannot be rejected 
without preferring an appeal. 

3.10 That the reliance is placed on the case of CCE Vadodara Vs. Dhiren Chemical 
Industries reported at 2002 (139) ELT 3 (SC), wherein it was held that if there are 
Circulars issued which place an interpretation which is inconsistent with the 
interpretation taken by the Supreme Court, then Revenue will be bound to follow the 
interpretation taken by the Board. Thus, it was clearly held that the circulars will be 
binding on Department even if a different interpretation has been given by the Supreme 
Court. Further in the case of CCE, Bolpur Vs Ratan Melting & Wire Industries reported at 
2009 (1) CLR 174, wherein the Court affirmed the above stated point of view. 

3.11 That as per the Unicorn Industries Ltd case subsequent to which the Circular 
dated 09.01.2020 was passed, the Final Order dated 03.09.2019 is binding on the 
department on the basis of which, the refund needs to be given and not withheld without 
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, 
preferring an appeal, writ or revision against the said order merely on the ground that 
the Unicorn case has held the Bajaj Auto Ltd. and SRD Nutrients case per incurium. As 
per the Unicorn Industries Ltd and the Circular dated 09.01.2020, the department should 
appeal against the Order of CESTAT dated 03.09.2019 and only upon the matter being 
decided against the appellant can the refund claim be rejected. 

3.12 That at present, the Order of the Tribunal dated 03.09.2019 is binding on the 
department and as per Circular dated 01.06.2015, the claim for refund cannot be 
rejected on the grounds that an appeal has been filed. Reading the Circular dated 
01.06.2015 harmoniously with the Circular dated 09.01.2020, the respondent was 
incorrect in holding that the appellant's claim for refund is to be rejected as the 
department is bound to refund the excess of duty within 3 months of filing the 
application for the same as per Section 11B of the Central Excise Act, 1944, failure of 
which would attract payment of interest on the delay of payment of refund to the 
appellant. 

3.13 That in Para 4.4 read with para 4.5 to 4.9, the respondent has stated that 
there was deficiency in the refund claims filed by the appellant as the certified order 
was not provided along with the refund application. The deficiency was cured on 
14.09.2020 and the 3 months period for refund claim has already lapsed. There exists 
an Order dated 03.09.2019 passed by the Hon'ble Tribunal allowing the appellant's 
prayer for refund. The department is bound to follow the said Order. The respondent 
cannot reject the refund claim of the appellant on the mere ground that the deficiency 
in the refund application was removed subsequently only on 14.09.2020. 

3.14 That in para 4.10, the respondent has stated that the department has not 
accepted the Final Order dated 03.09.2019 as they have proposed to file an SLP against 
the said Order. In this regard, it is submitted that the refund is rightfully liable to be 
sanctioned till such SLP has been filed and the Order dated 03.09.2019 has been set 
aside. In the meantime, the Order is bound to be followed by the department and the 
ground that the department has proposed to file a petition is not tenable to reject the 
refund claims of the appellant. 

3.15 That in para 4.11, the respondent has stated that the amount of Rs. 
69,86,68,992/- is not liable to be refunded to the appellant as the same was paid by 
the appellant on their own volition from 01.10.2010 and that there is no reference to 
the amount in the CESTAT Final Order dated 03.09.2019. In this regard, the appellant 
submits that an amount of Rs. 5,34,62,382/- was deposited by them under protest 
during the period of 30.09.2009 to 01.20.2010. This would infer that such subsequent 
payments of NCCD, Auto Cess, Edu. Cess & S&HE Cess to the department was not on 
their own volition. The amount of Rs. 69,86,68,992/- is therefore, liable to be refunded 
as the Hon'ble Tribunal vide Order dated 03.09.2019 has held that the appellant is not 
liable to pay NCCD and the above-mentioned cesses. This would imply that all 
subsequent payments of the same is liable to be refunded. 

3.16 That in para 4.13 to para 4.16, the respondent has held that the cases relied 
upon by the Hon'ble Tribunal in Order dated 03.09.2019 cannot be considered as the 
final law of the land and therefore, the said Order is liable to be set aside. The appellant 
submits that the Order dated 03.09.2019 is final and is liable to be followed by the 
department. As per the Circular No. 276/186/2015 CX 8A dated 01.06.2015 read 
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harmoniously with Circular No. 276/187/2018-CX 8A dated 09.01.2020 and the Unicorn 
Industries Ltd. judgment, the claim for refund can be denied only if an appropriate 
appeal, writ appeal or review petition has been filed against the said final Order. The 
respondent has not kept this in mind while rejecting the refund claims of the appellant. 

3.17 That in para 4.14 and 4.19 of the respective impugned orders, the respondent 
has stated that as per Article 141 of the Constitution of India, the law declared by 
Supreme Court shall be binding and therefore, the Order dated 03.09.2019 passed by 
CESTAT in favour of the appellant is liable to be set aside. In this regard, the appellant 
submits that the Final Order dated 03.09.2019 is binding on the department and as per 
the Circular dated 09.01.2020, a writ, appeal or review needs to be filed for decisions 
passed relying on Bajaj Auto case in order to initiate recovery of duty and Cess amount. 
Reading the said Circular in line with Circular dated 01.06.2015, the department is liable 
to refund the amount paid under protest by the appellant till an appeal is preferred 
against the Final Order of CESTAT dated 03.09.2019. The appellant further submits that 
as per Article 141 of the Constitution of India, the Unicorn Industries Ltd. case would not 
affect the decisions of the Supreme Court division bench in Bajaj Auto Ltd. case and 
decisions by Courts and/or Tribunals which followed the same much prior to date of 
decision of Supreme Court in Unicorn Industries Ltd. 

3.18 That in para 4.15 and 4.17 of the respective impugned orders, the respondent 
has held that the Unicorn Industries Ltd case is squarely applicable to the facts and 
circumstances of the present case. The appellant submits that the said Supreme Court 
judgment has no application to the matter at hand. The said decision relates entirely to 
a different notification as referred herein. The observations made by the Hon'ble Apex 
Court in the Unicorn Industries Ltd case squarely applies to those parties who claim 
benefit under the Notifications in question in the said case. The Appellant has claimed 
area-based exemption under Notification No.50/2003 and there was no observation 
invalidating the benefits of the said Notification in the Unicorn Industries Ltd case. 
Therefore, the Supreme Court judgment is not applicable to the present case. 

3.19 That as per para 4.16 & 4.18 of the respective impugned orders, the respondent 
has held that the intention of the Government was not to exempt the NCCD and other 
Cesses along with Central Excise duty in the exemption Notification relied upon by the 
appellant. The appellant submits that regardless of the exemption for NCCD, Auto Cess 
and Edu. Cess being specifically stated in the Notification No. 50/203 dated 10.06.2003, 
the intention of the Government is clear in holding NCCD, Auto Cess and Edu. Cess in 
the nature of excise duty as there may be surcharges under different financial 
enactments to provide the Government with revenue for specified purposes, the same 
have been notified as leviable in the nature of a particular kind of duty and hence, such 
cesses or surcharges also are in the nature of an excise duty. 

3.20 That in para 4.17 & 4.12, the respondent has misinterpreted the judgment in 
the case of Unicorn Industries Ltd. The Appellant contends that reading the said 
judgment in line with Circular dated 09.01.2020, the Final Order dated 03.09.2019 is 
binding on the Department until an appeal, writ or review has been filed and 
adjudicated against the said Order. A mere proposal to file an SLP by the Department is 
not a valid ground for rejecting the refund claims of the appellant. 
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3.21 That in para 4.18, the respondent has stated that the case of Honda Siel Power 
Products vs. Union of India reported at 2020 (372) ELT 30 (All) is not applicable to the 
present case as the department has not accepted the CESTAT Final Order dated 
03.09.2019 and an SLP has been proposed to be filed by the department. The appellant 
submits that the department is bound to follow the CESTAT Final Order unless such SLP 
has been filed and adjudicated by the Court. In the meantime, the department is liable 
to follow the Order dated 03.09.2019 and the Honda Siel Power case (Supra) is 
applicable to the appellant's case. 

3.22 That in para 4.19, the respondent has held that the case of Jayshree Powerol 
Vs UOI reported at 2020 (41) GSTL 306 (Gau.), stating that the refund in the said case 
was sanctioned and recovery notice was issued as compared to the present case where 
the refund claims have not been sanctioned. The appellant in this regard states that as 
per the Circular F.No.276/187/2018-CX.8A dated 09.01.2020 and Circular No. 
276/186/2015 CX 8A dated 01.06.2015, regardless of whether the refund has been 
sanctioned, the appellant's claim for refund cannot be denied without preferring an 
appeal. 

3.23 That in para 4.20, the respondent has held that the appellant is not admissible 
for refund claim of Rs. 69,86,68,992/- as the appellant had started to pay NCCD, Auto 
Cess, Education Cess and S&HE Cess on their own from 01.10.2010. The appellant, in 
this regard, submits that the amount of Rs. 5,34,62,382/- was paid under protest for 
the period between October 2009 to Sept 2010. The amount subsequently paid between 
the period 2010 to 2017 was never intended to be paid to the department as the 
previous payment was under protest, which clearly indicates that appellant always 
endorsed the view that NCCD and Auto Cess along with Education Cess and S&HE Cess, 
was not payable and the appellant further submits that the amount paid by them was 
only based on the advice of the department to pay the same and it cannot be held that 
the same was paid willingly by the appellant. 

3.24 That in para 4.21, the respondent has held that the appellant is not admissible for 
refund as the appellant had started to pay the amount post 01.10.2010 on their own 
and based on the Unicorn Industries Ltd. decision, the claim for refund cannot be 
granted. The appellant submitted that the amount paid previously to the tune of Rs. 
5,34,62,382/- was paid under protest and they never intended to pay the amount 
willingly post 01.10.2010 to the department. The amount paid under protest would 
imply that such subsequent payments were also not made on their own volition. In this 
regard, the appellant submitted that the impugned order is liable to be set aside and 
the refund amount is to be rightfully sanctioned. 

4. Personal hearing in the case was held on 09.08.2021 through video conferencing. 
Sh. Gopala Krishna Shivadas, Senior Advocate and authorized representative of the 
appellant attended the hearing and reiterated the submissions already made in the 
'Grounds of Appeal' and synopsis dated 06.08.2021 of compilation of various provisions 
of the Act, C.B.E.C's instructions and various case laws and judgments relevant to the 
issue submitted during personal hearing and requested to decide the case in the light of 
these submissions. 

( 
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5. I have carefully gone through the facts of the case, impugned orders, appeals filed 
by the appellant as well as the submissions made by them at the time of personal 
hearing. The main issues to be decided by me are as under:- 

1. What date should be considered as the relevant date of filing the refund applications 
in the subject refund claims? 

2. Whether the refund claims are covered under the Hon' ble Supreme Court decision in 
the case of M/s Bajaj Auto Ltd Vs. UOI & Ors dated 27-3-2019 or M/s Unicorn Industries 
Ltd Vs UOI & Ors dated 06.12.2019. 

I will take up the above issues one by one 

5.1 I find that the appellants had filed two separate refund claims of Rs.5,34,63,383/ 
and Rs.69,86,68,992/-respectively. These amounts of refund claims pertain to payment 
of NCCD, Auto Cess/-, Edu Cess, SHE Cess paid by the appellants during the period 
October 2009 to April 2017. The refund claims have been filed on the basis of Hon'ble 
CESTAT, Chandigarh Final Order's No. A/61249/2019-Ex(DB) dated 03.09.2019 
delivered in the case of the appellants themselves. It is observed that at the time of 
filing the refund claim applications on 13.11.2019, the appellant did not submitted the 
copy of Final Order of the Hon'ble CESTAT and they submitted a copy of the Order dated 
03.09.2019, which read as 'the appeal has been allowed and the detailed order to 
follow.' The appellants were subsequently requested and reminded a number of times 
by the sanctioning authority to submit the copy of the Hon'ble CESTAT's Final Order. The 
sanctioning authority also reminded the appellants that the date of filing/receipt of 
refund claim will be treated as the date on which they will submit the copy of the 
Hon'ble CESTAT's Final Order No. A/61249/2019-Ex(DB) dated 03.09.2019. 

I have gone through the Para 2.1 Chapter 9 of CBIC's Excise Manual of Supplementary 
Instructions and the same are reproduced as under:- 

"any person, who deems himself entitled to a refund of any duties of excise or other 
dues, or has been informed by the department that a refund is due to him shall present 
a claim in proper Form, along with all the relevant documents supporting his claim and 
also the copies of documents/records supporting his declaration that he has not passed 
on the duty incidence. Thus, the onus for submission of all relevant documents alongwith 
claim application lies on the claimant and thus, department is well within its right to 
demand any such documents which is necessary for processing of the claim so 
received". 

Further in this regard Para 3.2 of Chapter-9 of CBEC Manual of Supplementary 
Instructions reads as under: 

'The divisional office will scrutinise the claim, in consultation with Range, where 
necessary and check that the Refund application is complete and is covered by all the 
requisite documents. This should be done at the time of receipt of refund claim and in 
case of any deficiency, the same should be pointed out to the applicant with a copy to 
the Range Officer within 15 days of receipt.' 

By a plain reading of the above supplementary instructions it can be safely 
concluded that the date of filing of the refund application will be considered as the date 
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on which the assessee submitted all the documents, which have been considered 
necessary for sanction of the refund by the sanctioning authority. 

In this case it is not a matter of dispute that the appellants have been reminded 
time and again to submit the copy of the Hon'ble CESTAT's order and that it has also 
been brought to the notice of the appellant that the date of application of refund will be 
the date on which they will submit the copy of the Hon'ble Tribunal's order. I observe 
that it has been admitted by the appellants that they submitted the certified and 
attested copy of the Hon'ble Tribunal's order on 14.09.2020. Hence, taking in to 
consideration the facts as narrated above and the instructions related to refund issued 
by the CBIC from time to time it is held that the relevant date of filing the refund claim 
will be taken as 14.09.2020 and not 13.11.2019 i.e the date on which the appellants has 
submitted the certified and attested copy of the Hon'ble Tribunal's order. Therefore, I 
find that there is no delay on the part of the adjudicating authority to process the claim 
of the appellant and the refund claims have been processed within three month's period. 

Accordingly I hold that the relevant date of filing the refund will be 14.09.2020 in 
case of both these refund claims. 

5.2 Now I will take up the Hon'ble CESTAT's Final Order No. A/61249/2019 dated 
03.09.2019. Vide the impugned Order, Hon'ble CESTAT has allowed the appeal of the 
appellants regarding refund of Rs 5,34,62,382/-. Further in the said appeal there is no 
reference of Rs.69,86,68,992/- claimed to be paid by the appellants for the period 
October 2010 to March 2017 of their own. Without going in to the merits I hold that the 
ibid order of the Hon'ble CESTAT is in respect of refund of Rs 5,34,62,382/- only. 

5.3 Further the appellant had taken the plea in their written submissions that the 
department has accepted the CESTAT order and not preferred any further appeal. I find 
that the plea taken by the appellant is not correct. I have ascertained from the 
jurisdictional CGST, Commissionerate and it has been informed by them that the 
department has not accepted the CESTAT's Final Order No. A/61249/2019-Ex(DB) dated 
03.09.2019 and has filed an SLP against the said order in the Hon'ble Supreme Court. 
Therefore I hold that the adjudicating authority was right in rejecting the refund 
applications as the ibid orders of the Hon'ble Tribunal are being agitated by the 
department before the Apex court. 

5.4 Now coming to the third issue, I find that Hon'ble CESTAT in Final Order No. 
A/61249/2019 dated 03.09.2019 has relied on the judgment of Apex Court in the case of 
M/s Bajaj Auto Limited Vs. UOI & others [2019 (366) ELT 577 (SC) and SRD Nutrients 
Pvt Ltd Vs. CCE, Guwahati-2017 (355) ELT 481 (SC). In this context, I would like to 
discuss the Hon'ble Supreme Court's latest judgment dated 06.12.2019 in Civil Appeal 
No. 9237-9238/2019 in the case of M/s. Unicorn Industries Vs. UOI, because this case is 
the latest development on the subject issue in hand. In the case of M/s. Unicorn 
Industries, Hon'ble Supreme Court has held that National Calamity Contingent Duty, 
(NCCD), Education Cess and Secondary & Higher Education Cess would be 
leviable even if the Central Excise duty or Customs duty was exempted. The 
relevant extracts of the said judgment are reproduced below:- 

2...... The question involved in the appeals is with respect to the levy of education 
cess, higher education cess, and National Calamity Contingent Duty (NCCD) on it. The 
appeals arise out of common judgment. The High Court has held that duties in question 
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are not part of the exemption notification. The writ petitions have been dismissed. 
Hence, the appeals have been preferred. 

13...... Learned Counsel appearing on behalf of the appellant submitted that NCCD, 
education cess, and secondary and higher education cess form part of the excise duty. 
Hence, the decision of the High Court is bad in law. Reliance has been placed on SRD 
Nutrients Private Limited v. Commissioner of Central Excise, Guwahati, (2018) 1 SCC 
105 = 2017 (355) E.L. T. 481 (S.c.) and the decision of this Court in Bajaj Auto Limited 
v. Union of India & Others, 2019 SCC OnLine SC 421 = 2019 (366) E.L.T. 577 (S.c.), 
decided on 27-3-2019 . 

40...... Notification dated 9-9-2003 issued in the present case makes it clear that 
exemption was granted under Section SA of the Act of 1944, concerning additional 
duties under the Act of 1957 and additional duties of excise under the Act of 1978. It 
was questioned on the ground that it provided for limited exemption only under the Acts 
referred to therein. There is no reference to the Finance Act, 2001 by which NCCD was 
imposed, and the Finance Acts of 2004 and 2007 were not in vogue. The notification was 
questioned on the ground that it should have included other duties also. The notification 
could not have contemplated the inclusion of education cess and secondary and higher 
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of the duty 
of excise. The duty on NCCD, education cess and secondary and higher education cess 
are in the nature of additional excise duty and it would not mean that exemption 
notification dated 9-9-2003 covers them particularly when there is no reference to the 
notification issued under the Finance Act, 2001. There was no question of granting 
exemption related to cess was not in vogue at the relevant time imposed later on vide 
Section 91 of the Act of 2004 and Section 126 of the Act of 2007. The provisions of Act 
of 1944 and the Rules made thereunder shall be applicable to refund, and the exemption 
is only a reference to the source of power to exempt the NCCD, education cess, 
secondary and higher education cess. A notification has to be issued for providing 
exemption under the said source of power. In the absence of a notification 
containing an exemption to such additional duties in the nature of education 
cess and secondary and higher education cess, they cannot be said to have 
been exempted. The High Court was right in relying upon the decision of three 
Judge Bench of this Court in Modi Rubber Limited (supra), which has been 
followed by another three-Judge Bench of this Court in Rita Textiles Private 
Limited (supra). 

41 The reason employed in SRD Nutrients Private Limited (supra) that there was 
nil excise duty, as such, additional duty cannot be charged, is also equally unacceptable 
as additional duty can always be determined and merely exemption granted in respect of 
a particular excise duty, cannot come in the way of determination of yet another duty 
based thereupon. The proposition urged that simply because one kind of duty is 
exempted, other kinds of duties automatically fall, cannot be accepted as there is no 
difficulty in making the computation of additional duties, which are payable under NCCD, 
education cess, secondary and higher education cess. Moreover, statutory notification 
must cover specifically the duty exempted. When a particular kind of duty is exempted, 
other types of duty or cess imposed by different legislation for a different purpose 
cannot be said to have been exempted. 

43..... Thus, it is clear that before the Division Bench deciding SRD Nutrients Private 
Limited and Bajaj Auto Limited (supra), the previous binding decisions of three-Judge 
Bench in Modi Rubber (supra) and Rita Textiles Private Limited (supra) were not placed 
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for consideration. Thus, the decisions in SRD Nutrients Private Limited and Bajaj Auto 
Limited (supra) are clearly per incuriam. The decisions in Modi Rubber (supra) and Rita 
Textiles Private Limited (supra) are binding on us being of Coordinate Bench, and we 
respectfully follow them. We did not find any ground to take a different view. ' 

From the above judgment of the Hon'ble Supreme Court, I find that it 
has been finally decided by the Apex Court that wherever the Basic Excise duty has been 
exempted due to any reasons by the Government then further payment of applicable 
Cesses on such basic excise duty are not automatically exempted. If the applicable 
cesses are not specifically exempted then the same are payable even if the Basic Excise 
Duty is exempted due to any reasons. 

5.5. Further I find that the Hon'ble CESTAT, Chandigarh pronounced the decision 
dated 03.09.2019 in case of appellants by relying on the judgments of Mis SRD 
Nutrients (P) Limited & Mis Bajaj Auto Limited. However in a latest decision on the same 
issue, the Hon'ble Supreme Court has taken a contrary view in the case of Mis Unicorn 
Industries Vs. UOI by overriding the judgments of Mis SRD Nutrients (P) Limited & Mis 
Bajaj Auto Limited. Since the latest decision of the Apex Court on the issue in hand is of 
Mis Unicorn Industries and is thus binding and is law of the land. Thus I find that the 
issue has attained finality with the pronouncement of the case referred above of Mis 
Unicorn Industries by the Supreme court. As per this decision, the claim and stand of the 
appellant is not tenable and thus accordingly merits to be rejected. Further the said 
order of the Hon'ble CESTAT's Chandigarh has also not been accepted by the 
department and an appeal has been preferred in the Hon'ble Supreme Court against the 
Order of Hon'ble CESTAT, Chandigarh. 

5.6 Further I find that the appellants have contended that the Hon'ble Supreme 
Court decision in the case of Unicorn Industries is not related to their case as the said 
decision is related to an entirely different Notification. In this context, I find that 
although the Hon'ble Supreme Court decision in the case of Mis Unicorn Industries & Mis 
Bajaj Auto Limited have been pronounced on the basis of different Notifications. But I 
observe that in both the decisions of the Apex Court, the crux of the matter is same i.e 
payment of NCCD and other Cesses on the goods, which were exempted from payment 
of Central Excise duty due to any reasons. Thus I hold that the issue involved in the both 
the cases is identical i.e. non paymentl payment of NCCD and other Cesses on the 
goods, which are exempted from payment of Central Excise duty due to any reasons. 
Therefore I find that it does not make any difference even if the Notifications are 
different on the subject issue in hand with me as the basic issue involved in the both the 
Notifications is same. Thus the Hon'ble Supreme Court decision delivered in the case of 
Mis Unicorn Industries Ltd is squarely applicable in the instant impugned orders. 

5.7 Further I find that after the pronouncement of judgment by the Hon'ble Supreme 
Court in the case of Unicorn Industries, the CBIC vide instructions issued under 
F.No.276/187/2018-CX.8A Part dated 09.01.2020 has directed to initiate recovery of 
duties, including NCCD, in cases where assesses were not paying the same on the 
strength of previous judgments, specifically in case of Bajaj Auto Limited. It has also 
been directed to contest the interim or final orders pertaining to similar issue decided 
against the revenue in Hon'ble Courts. Since there are mandatory directions from the 
CBIC to contest the cases which have been decided on the basis of decision delivered in 
the case of Mis Bajaj Auto Limited. Accordingly I hold that the adjudicating authority has 
rightly rejected the refund claims of the appellants although the reasons for rejection are 
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.• • 
not only the instructions of CBIC but the same has been rejected on merits as discussed 
above. 

5.8 In view of the above discussions and findings, particularly after the 
pronouncement of the Hon'ble Supreme Court decision in the case of M/s Unicorn 
Industries, I find that the appellants are not entitled to refunds of Rs 5,34,63,383/- & 
Rs.69,86,68,992/- filed by them on account of payment of NCCD and other Cesses and 
the same merits rejection. 

6. In view of the above, I hold no merits in the appeals filed by the Appellants and 
the same are rejected and the impugned orders are upheld. The appeals are disposed 
off, accordingly. 

REGD.A.D. 
MIs TVS Motor Company, 
Village Bhatian, Bharatgarh, 
Tehsil Nalagarh, District Solan. 

Copy to :- 
1. The Chief Commissioner (CZ), CGST, Chandigarh. 
2. 
3. 
4. 

The Commissioner, Central Goods & Service Tax Commissionerate, Shimla. 
The Deputy/Asstt Commissioner, CGST Division Baddi. 
Guard file. 

~~.1 )'lALf 
Su peri ntendent( Appea Is). 
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