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Office of the Commissioner(Appcals) 
Cfil~i~~ ~ (~) 

Central Goods and Services Tax 
Commissionerate, Chandigarh 

~ ~ '((Cf ilq ICfi'C 3111'ffi~1~, 'iill~lit) 
Plot No.19, C.R Building, Sector-17C, 

Chandigarh 
~m.19, "ijTam: RtR~~1 ~-17 "ijT, :;:4il~lit) 

~ ITelepholle:Ol72-2720240; ~/Fax:Ol72-2720240; 

{-~/E-mail;commr-gstappeals-chd@gov.in 
IWebsite: cgstap pealschd. gov.in 

DIN-20210850AZOOOOOOC59F 

C No. APPL/COMMOST/94/2020-GST-APPL~ 
31/08/2021 ~ IS- / .9-1 ~ 

ORDER-IN-APPEAL 

Order-In-Appeal No: CHD-EXCUS-001-APP- 51 -2021-22 Dated: 31/08/2021 

Appeal No. 09/ A/ST/CHD/2020-21. 

Name of the Appellants. M/s Rainbow Digital Photolab, SCO 1045, 
Sector 22B, Chandigarh. 

Order-in-Original No. and date. 63/ST / AC/DIV- II/CH D/20 18-19dated 
28.02.2020. 

Amount of Service Tax involved. Rs.7,75,386/- with interest. 

Amount of Penalty involved. Rs. 1,75,386/- under Section 78 and Rs 
10,000/- under Section 77 of the Finance 
Act,1994. 

M/s Rainbow Digital Photolab, SCO 1045, Sector 22B, Chandigarh (hereinafter 
referred to as the 'Appellant') has filed the subject appeal against O-I-O No. 63/ST/AC/DIV 
II/CHD/2018-19 dated 28.02.2020 (hereinafter referred to as the 'impugned order') passed 
by the Assistant Commissioner, CGST Division-II, Plot No 19, Sector 17-C, CGST 
Commissionerate, Chandigarh (hereinafter referred to as the 'adjudicating authority'). 

2. Brief facts of the case are that the appellants were engaged in providing the taxable 
services of 'Photography Services' for which they were registered with the department vide 
registration no. AAHFR6199LST001 under the Finance Act,1994 (hereinafter referred to as 
the 'Act'). 

2.1 That during the cross-verification of the appellant's ST-3 returns with the income 
tax returns for the year 2004-05 by the AG (Audit), it was noticed that the appellant had 
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/ 
, C)wn the gross receipt of Rs.3,86,827/- in the ST-3 returns and paid Rs. 35,745/- service 
,I_ax on the above amount, whereas the appellant had reflected a gross income of Rs. 
22,89,044/- in the income tax return pertaining to the same period. The appellant was 
liable to pay Service tax of Rs. 2,11,131/- on the gross income shown in the income tax 
return. Hence the appellant were liable to pay the differential amount of service tax of 
Rs. 1,75,386/- along with interest. The said amount of Service Tax of Rs. 1,75,386/- was 
therefore, recoverable along with interest under Section 73 and 75 of the Act, 
respectively, by invoking the extended period of limitation and penalty under Section 
76,77 and 78 of the Act was also proposed. 

2.2 That the matter was taken up by the Superintendent, Central Excise Range-I, 
Chandigarh with the appellant to deposit the service tax of Rs. 1,75,386/- vide various 
letters dated 12.06.07, 30.07.07 & 24.02.09 but the appellant did not deposit the same. 

2.3 That accordingly a show cause notice was issued to the appellant for recovery of 
service tax of Rs.1,75,386/- along with interest under Section 73 and 75 of the Act 
respectively. Penalty was also imposed under Section 76, 77 & 78 of the Act. 

3. The Adjudicating Authority confirmed the demand of service tax of Rs. 1,75,386/ 
along with interest under Section 73 & 75 of the 'Act' respectively read with Section 174 
and 142(8)(a) of the CGST Act. Equivalent penalty of Rs 1,75,386/- Section 78 of the Act 
and Rs 10,000/- under Section 77 of the Act read with Section 174 and 142(8)(a) of the 
CGST Act was also imposed. 

4. Being aggrieved by the findings of the adjudicating authority, the appellants filed the 
instant appeal on the grounds inter-alia given as under:- 

4.1 That the impugned order has been passed in total disregard of department's own 
instructions as contained in 2004 circular as cited above and outright non-consideration 
of written submissions on facts and law. Consequently the impugned order merits to be 
quashed having been passed in violation of principles of natural justice. 

4.2 That the appellants had filed written reply within less than one month of the 
receipt of Show Cause Notice as acknowledged in para 2.1 under the heading "Reply to 
Show Cause Notice". However, no cognizance of written submissions has been taken as 
evident from "Discussion and Finding" portion of the impugned order. Even though para 
4.1 mentions that written submissions have been examined but there is no discussion on 
vital points of written submissions as extracted in sub paras (1) to (IV) of para 2.2 of the 
impugned order. This is evidence of the fact that the order has been passed in total 
violation of the principles of natural justice, the same is liable to be set aside. 

4.3 That the authorities ought to have refrained from issuance of Show Cause Notice 
that too after more than 4 years of the period involved, since service tax has been 
determined and paid in accordance with Circular No.233/2/03-CX4, dated 07.04.2004 
which is said to have been withdrawn vide Circular No.233/2/03-CX4, dated 03.03.2006 
as noted in sub para (iii) of para 4.2. This is admission of the fact that there had been 
no suppression of facts warranting demand of service tax more than four years of 
payment of tax in accordance with department's own Circular. There is no comment in 
discussion and finding portion of the order as to how deposit of service tax based on 
department's own Circular could be a case of suppression of facts justifying application 
of longer period of limitation even though that Circular may have been superseded on a 
later date. It is being pointed out in later ground that department's Circular dated 
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(v3.03.2006 had been held to be improper. Since department's own Circular provided for 
determination of taxable value after excluding the value of materials consumed in 
providing service in terms of Notification No.12/03-ST (read with Circular dated 
07.04.2004, considered superseded on 03.03.2006), there did not exist any ground to 
allege suppression of facts and issue demand by invocation of extended period of 
limitation. 

4.4 That the Adjudicating Authority ought to have considered that Circular which is 
not beneficial to the interest of the trade does not have retrospective application. As 
referred in preceding paras Board's Circular dated 07.04.2004 is shown superseded vide 
Circular dated 03.03.2006, it did not mean that it had application during the period 
07.04.2004 to 03.03.2006. The period involved in the present case is 2004-05. The 
Hon'ble Supreme Court in the case of Suchitra Components Ltd. Vs. CCE, Guntur 
2007(208) ELT 463 (SC) has held that Circular which is contrary to the interest of trade 
would have prospective application and not retrospective application. From whichever 
point of view the availment of exemption under Notification No.12/03-ST, during the 
period 2004-05 read with Circular dated 07.04.2004 is considered, the demand of 
differential amount issued after more than 4 years of relevant period cannot be justified 
either on limitation or on legal grounds in the light of later judgment of Hon'ble Supreme 
Court in BSNL case. 

4.5. That the Adjudicating Authority has committed serious error in omitting to take 
cognizance of case law cited by the appellants in para 4 of the written reply dated 
28.08.2009 out of which few cases have been referred in para 2.2 (iii) of the impugned 
order. Case of Shilpa Color Lab Vs. CCE, Calicut 2007(5) STR 423 (Tri Bang),which dealt 
with the relevant aspect in more extensive terms has not even been noted in the 
impugned order. Decision of the Tribunal in the case of Shipla Color Lab as cited in reply 
to Show Cause Notice is most significant in as much as (I) it upholds application of 
Circular dated 07.04.2004 in paras 8.2, 8.4 and 8.13. In concluding sentence of Shipla 
Color Lab decision Circular dated 03.03.2006 vide which beneficial Circular dated 
07.04.2004 was withdrawn has been held to be not in accordance with the ratio of 
Hon'ble Supreme Court judgment in BSNL case and hence no reliance even otherwise be 
placed upon Circular dated 03.03.2006. Board's Circular No.B-11/1/2001-TRU, dated 
09.07.2001 as referred in last sub para at page 4 of the impugned order could have no 
bearing as this was issued prior to issuance of exemption Notification No.12/03-ST. This 
observation has been made in the case of Shilpa Color Lab cited by the appellants in 
reply to Show Cause Notice. (II) In para 8.12 Hon'ble Supreme Court judgment in the 
case of Rainbow Color Lab cited in the impugned order was shown overruled by Hon'ble 
Supreme Court and was not a good law. This is without prejudice to the plea that the 
demand is not sustainable on limitation. 

4.6. That the appellants feel it sufficient to emphasize that determination of service 
tax liability in terms of Circular dated 07.04.2004 could not be questioned much less by 
invocation of extended period of limitation and appeal merits to be allowed. On the issue 
of limitation reliance is placed on the decision in the case of Shoba Digital Lab Vs CCE 
2011(24) STR 430 wherein on similar facts benefit of limitation had been extended to 
the assesee. This is without prejudice to the plea that demand is not sustainable on 
merits as Notification No.12/03-ST provided for excluding the cost of materials 
consumed/sold in providing the service. 

4.7. That without prejudice to the foregoing grounds, impugned order passed after 
more than 10 years of the filing of reply is not sustainable. 
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Personal Hearing in the case was held on 19.07.2021, which was attended by Sh. 
udeep Bhangu, Advocate and authorized signatory through video conferencing. They 

, reiterated the submissions already made in the grounds of appeal dated 10.06.2020. 

6. I have carefully gone through the facts of the case; impugned order; appeal filed by 
the appellant; as well as the submissions made by them during the course of personal 
hearing. I find that following issue is to be decided by me in this appeal. 

A) Whether the use of the consumable material in providing the photography services is 
to be included in the assessable value for the purpose of charging service tax or the 
materials consumed amount to sale of goods and their value is not to be included in the 
value of services for the purpose of charging service tax. 

B) Whether the penalties under Section 77 and 78 of the Act are imposable or not? 

6.1 I find that the photographic film, chemicals, paper and other materials get consumed 
during the photography service. As such these consumed material cannot be treated as the 
materials sold. I have gone through the Notification No. 12/03-S.T dated 20.06.2003. The 
benefit of Notification No. 12/03-S.T. dated 20.06.2003 is available only to the goods sold, 
not to the goods used/consumed during the provision of service. 

However Board's clarification in letter No. 233/2/03-CX-4 dated 7.4.2004 addressed 
to Punjab color association reads as under:- 

"I am directed to refer to your representation forwarded to Finance Minister vide letter dated 
11-3-2003 and state that in terms of the notification 12/2003-ST dated 20-6-2003, the exemption in 
respect of input material consumed/sold by the service provider to the service recipient while 
providing the taxable service is available. However, the exemption is available only if the service 
provider maintains the records showing the material consumed/sold while providing the taxable 
service. The value of such material should also be indicated on the bill/invoice issued in respect of the 
taxable service provided". 

As per this clarification, it is clear that the value of the goods consumed while 
rendering photography services need not be included in the value of the taxable service. 
So I hold that no service tax was required to be paid by the appellants on the value of 
goods consumed during the provision of photography services. As the appellants had 
followed this clarification and in the sale bills produced by them before me, it was observed 
that they have separately shown the value of the material consumed during the provision of 
photography services. Moreover this clarification has been issued particularly for 
photography services only so there appears to be no reasons to deny benefit to the 
appellants. 

6.2 Further I find that the ibid letter dated 7.4.04 of the Board has been withdrawn vide 
letter No. 233/2/03-CX-4 dated 3-3-06 clarifying there under that "The intention of 
Notification No. 12/03-S. T. is to provide exemption only to the value of goods and material sold 
subject to documentary evidence of such sale being available. Therefore in case the goods are 
consumed during the provision of service and are not available for sale, the provisions of the said 
notification would not be available. " 

From this letter it is observed that the clarification dated 7.4.04 was valid till the 
issuance of letter dated 3.3.2006 and the period involved in the present case is 2004-05. 
Since in the material period it was clarified by the department themselves that how the 
service tax is to be paid, where there is consumption of raw material during the provision of 
service and that clarification favors the appellants. So the substantial benefit to the 
appellants cannot be denied. 
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( _.3 Further I find that the issue stand settled in light of the Hon'ble Tribunal's 
judgement in the case of M/s Adlabs Vs CCE, Banglore reported as 
2006(2)STR12(Tri.).The relevant para 3 of the said judgment is reproduced below:- 

"3. On a careful consideration, we notice that the Commissioner was not justified in taking the 
view, in contra to the Board's letter and the Notification. The appellants have maintained the 
records of the inputs used in the photography, nowhere it is stated in the circular and Notification 
that the inputs used in the photography should be mentioned in the invoices/bills issued to the 

, customers, The reasoning given by the Commissioner is not sustainable. In view of the clarification 
given in the Board's letter and the Notification itself the denial of benefit by the lower authorities is 
not justified and not correct in law. The appellants are eligible for the benefit of deduction in terms 
of the Board's circular and the Notification. The order passed by the impugned authorities is not 
correct in law as the same is contra to the Board's letter and the Notification. The impugned order 
is set aside by allowing the appeal". 

6.3(a) Similar views were expressed by the Hon'ble Tribunal's in the case of Indian 
Arts Bureau Vs Commissioner of Service Tax, Coimbatore reported as 2007 (8) S.T.R. 18 
(Tri. - Chennai). The relevant para 5 of the said judgment is reproduced below:- 

5. After giving careful consideration to the submissions, we are of the prima facie view that the 
appellants have a strong case against the demand of Service tax as also against the penalties on 
the strength of the Board's earlier clarification dated 7-4-2004. That clarification was withdrawn 
only after the period of dispute in this case. The assessee obviously was acting, bona fide, in 
terms of the Board's first circular, by maintaining records and issuing invoices to their customers. 
Such invoices indicated material cost and labour component separately. Service tax was paid on 
the labour component and was not paid on the material cost. This conduct was in tune with the 
Board's first clarification. Learned Commissioner (Appeals) ought to have granted waiver and stay 
and considered the appeals on merits. 

Accordingly, in view of the above I find no service tax is demandable from the appellant. 

6.4 On the basis of above discussions I find that the demand of Service tax is not 
sustainable. Since the demand of service tax is not sustainable, I am not discussing the 
imposition of penalties under Section 77 and 78 of the Act on merits. 

7. In view of the above, I set aside the impugned order. The appeal is disposed off, 
accordingly. 

Digitally Sif eQil ~\.\~~rnan 
Bala (Dr. uman Bala) 
Date: 31-08-2021 15:10:35 
Rea ~M M~~WttERE( Q"iPPEALS) 

REGD.A.D. 
M/s Rainbow Digital Photolab, 
SCO 1045, Sector 22B, Chandigarh 

Copy to :- 
1. The Chief Commissioner CCZ), CGST, Chandigarh. 
2. 
3. 

The Commissioner, Central Goods & Service Tax Commissionerate, Chandigarh. 
The Deputy/Assistant Commissioner, CGST Division-II, CGST Commissionerate, 

~~:~~i~~h ~311.r11.D'" 
Superintendent(Appeals) 

4. 
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