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ORDER-IN-APPEAL 

Order-In-Appeal No: CHD-EXCUS-001-APP- 02 -2021-22 Dated: 08.04.2021 

Appeal No. 03/A/CE/CHD/2020-21 

Name of the Appellants Mis Karamchand Appliances Pvt. Ltd., (Now S. 
C. Johnson Products Pvt. Ltd.) Unit No.1, Sai 
Road, Baddi, District Solan, Himachal Pradesh 

010 NO. 01/JC/CE/Baddii 2020-21, dated 30.09.2020 

Adjudicating Authority Joint Commissioner, (In-Situ) CGST Division 
Baddi(H.P). 

Amount of Duty Confirmed Rs. 6,31,968/- 

Amount of Penalty Involved Rs. 6,31,968/- 

Mis Karamchand Appliances Pvt. Ltd. (Now known as Mis s.c. johnson 

«/. - Products Pvt. Ltd.) Unit No.1, Sai Road, Baddi, District Solan, (HP) (hereinafter ;t; referred to as the "appellant") have filed the present appeal against the Order-in 
r( Original No. 01/JC/CE/Baddii 2020-21, dated 30.09.2020 (for brevity 'the impugned 
~... order') passed by the Joint Commissioner (in-situ), CGST Division Baddi (H.P)(for 
~Vity 'the adjudicating authority') which is being taken up for decision. 

2. Briefly stated, the appellant was holding Central Excise Registration No 
AAACL3128MXM005 for the manufacture of Thermistors falling under Chapter 
heading Nos. 85167920 and 85334030 of the Central Excise Tariff Act 1985 (here 
in-after referred to as the CETA) 
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3. It had come to the notice of the department that the appellant had under-valued 
their final products sold to its sister concerns namely Mis Karam Chand Appliances 
Pvt. Ltd (now known as M/s S. C. Johnson Products Pvt. Ltd) Unit-II & Unit-III, Baddi, 
Distt. Solan, (HP) where the products were captively consumed being related person. 
Valuation in such cases have been done under the provisions of Rule 8 & Rule 9 of 
Central Excise Valuation (determination of price of excisable goods) Rules, 2000 (say 
the Valuation Rules) which stipulated that the value should be 110% of the cost of 
production or manufacture of such goods. Whereas the department observed that in 
contrary to the provisions of Rule 8 & 9 of the Valuation Rules, the appellant had 
cleared the LMD machine WDC and Pluggy Glo Machine WOC to their sister 
concerns (Unit-II & Unit-III situated at Baddi) for the production/manufacturing of the 
final product of" All Out Int." bottles at the value below 110% of cost of production of 
machine which resulted into short payment of excise duty amounting to 
Rs.22,66,980/-, thereby, violating the provisions of Section 4(1) of the Act read with 
Rule 8 & 9 of the valuation Rules in as much as they had undervalued the goods 
cleared to their sister units which was further captively consumed by the latter and the 
duty so short paid was recoverable from them under Section 11 A of the Act along 
with interest under Section 11 AB of the Act by invoking the provisions of extended 
period. The appellant was also liable to penal action under Rule 25 of the Central 
Excise Rules, 2002 (say the Rules) read with section 11AC of the Act. 

4. Accordingly, SCN dated 07.05.2009 was issued to the Appellant for recovery of 
the said amount of Rs.22,66,980/- along with applicable interest and penalty. The 
Adjudicating Authority vide the impugned order had confirmed the demand of Rs. 
6,31,968/- under Section 11A of the Act and vacated the remaining demand of Rs 
16,35,012/-. The adjudicating authority further ordered recovery of Interest on the 
demand confirmed and imposed penalty of Rs. 6,31,968/-. 

5. Being aggrieved, the appellant filed the instant .appeal against the impugned 
order on the grounds which interalia are summarized as under; 

( 
\ . 

• That in the present case, the dispute related to the determination of the cost of 
production of such goods and the time of submission of the cost certificate in 
this regard. The appellant had cleared LMO machine, WOC and Pluggy Glo 
machine woe to the other sister units where these had been used to 
manufacture All Out Insecticide Bottles which were used as mosquito repellent. 
The SCN alleged to have cleared such goods in violation to Section 4 (1) of the 
Act read with Rule 9 of the Valuation Rules as they had undervalued the goods 
cleared to their sister unit and hence, the appellants had paid less duty. 

• That the appellant in the normal course of business and manufacturing, 
determined the cost of production for the relevant period on the basis of the 
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File No.APPLlCOMM/CEX/143/2020·GST· APL·CHD 
cost of production of the products manufactured during the earlier period 
preceding the relevant period. 

• That the determination of the cost of previous year and finalizing the accounts 
and books, figures etc took some time. Therefore it was not possible to give 
cost of production immediately at the end of any financial year. 

• That the impugned Order has proceeded on an erroneous presumption that 
the certificate had to be given immediately on the beginning of a new financial 
year. It presumed that the new rate and the certificate would have to be given 
immediately on the beginning of the new financial year and the duty also would 
have to be paid at the same rate. In the present case the impugned order had 
confirmed the demand only for the period from 01.04.2008 to 30.06.2008 and 
the demand for the remaining period had been held to be time barred. 
Reference made to the provisions of Rule 5 of the Rules which states that the 
duty was payable on the rate and value at the time of removal of the goods. 
The appellant started paying duty on the new rates from the date of final 
determination or finalizing of the accounts and records during July to 
September each year. As the rates were finally determined post April each 
year, it was difficult to pay the duty on any rate during April till the date of 
determination except to consider the rate decided in the previous year. 

• That there was no dispute that cost of production had to be determined under 
Rule 8 of the Valuation Rules as per the guidelines issued by the CBEC vide 
its Circular No. 692/08/2003·CX I dated 13.2.2003 which provided that the 
value should be determined as per CAS-4. The very basic error in the 
impugned order was that it had presumed that the certificate should be given 
at the very time of the beginning of the new financial year itself especially when 
there was no provision for so and in fact there was no time limit also for the 
same. When there was no time limit for providing the certificate, the same 
could not be read into it and that's what the impugned order had done. 

• That the appellant agreed with the provisions laid down in Section 4(1) of the 
Act read with proviso to Rule 8 and 9 of Valuation Rules. The appellants did 
not deny its liability to pay the duty at the rate of one hundred and ten percent 
of the cost of production at the time of removal of the products to Unit II and III. 
Further, there was also no dispute that the cost of production had to be 
determined on the basis of Cost Accounting Standards - 4 (CAS-4) developed 
by ICWA and that the appellants had been determining the costing by following 
the CAS-4. 

• That the only dispute was regarding the consideration of the cost of production 
during the relevant year. The appellant was following the procedure of 
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finalizing/ determination of the cost of production on the basis of figures of 
previous year ending 31 st March. Such determination / finalizing of the cost 
gets completed only after April each year. Therefore, the appellant paid the 
duty on the basis of old cost of production till the new determination comes out. 

• That the appellant had also placed reliance on the guidelines issued by the 
Institute of Cost & Works Accountants of India (ICWA) regarding the 
calculation of cost of production for captive consumption under Rule 8 of the 
Valuation Rules and it also mentioned about the periodicity of the certificate 
under CAS-4. Point no 8 was relevant which specifically provided that the 
costing would be for the future despatches/period and it would be worked out 
on the basis of the actual cost for the previous quarter taking into account likely 
changes in cost due to various factors like input price fluctuations, changes in 
the taxation structure, pattern of employee cost, general inflation etc. Though 
the impugned order had referred to these guidelines but had failed to 
appreciate it correctly in its true perspective. 

• That the impugned order had wrongly imposed penalty under Rule 25 of the 
Rules whereas the appellant had not evaded the duty liability. The appellant at 
the time of each determination of cost of production used to submit/produce 
CAS 4 certificate. Thereafter, the payment of duty was being made on the rate 
mentioned in the CAS 4 till the issuance of new certificates. As such there was 
no suppression. Further, they relied upon the decision of following judgments; 

1. Nirlon Ltd. Vs. CCE, Mumbai - (2015) 14 SCC 798. 

2. Super Forgings & Steel Ltd Vs Commissioner of C. Ex Kolkata -IV, 

2007(208) EL T 153 ( Tri-Kolkata) 

3. Hindustan Minerals Products Co. Ltd vs CCE Surat-II, 2009(235) EL T 

148 ( Tri-Ahmd) 

4. Gujarat Narmada Valley Fertilizers Co Ltd Vs CCE Vadodara 2009 (236) 

EL T 293 (Tri. Ahmd) 

The personal hearing in the case was granted on 18.02.2021. Sh. Shekhar 
Vyas, Advocate and Authorized Representative on behalf of the appellant appeared 
for P.H through video conferencing and reiterated the submissions as made in the 
grounds of appeal dated 27.11.2020 and further brought on record few judgements 
relevant to the issue and requested to decide the case in the light of these 
submissions. 
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7. I have carefully gone through the facts of the case, impugned order, grounds 
sta d in the appeal filed by the appellant as well as submissions made at the time of 
personal hearing. The issue before me to be decided in the instant appeal is whether 
or not the appellant have correctly resorted to valuation of the goods on the basis of 
CAS-4/Cost of production of the previous Financial Years? 

8. I have observed that the appellants were engaged in the manufacture 
Thermistors falling under Chapter heading Nos. 85167920 and 85334030 of the 
CETA and clearing the same to their sister concern units No II & III located in Baddi 
for captive consumption. In the SCN dated 07.05.2009 the department observed that 
in such cases valuation has to be done under the provisions of Rule 8 & Rule 9 of the 
Valuation Rules which stipulated that the value should be 110% of the cost of 
production or manufacture of such goods. Whereas the department observed that in 
contrary to the provisions of Rule 8 & 9 of the Valuation Rules, the appellant had 
cleared goods to their sister concerns (Unit-II & Unit-III situated at Baddi) for the 
production/manufacturing of the final product of " All Out Int." bottles at the value 
below 110% of cost of production of machine which resulted into short payment of 
excise duty amounting to Rs.22,66,980/-, thereby, violating the provisions of Section 
4(1) of the Act read with Rule 8· & 9 of the valuation Rules. The Adjudicating Authority 
vide the impugned order had confirmed the demand of Rs. 6,31,968/- under Section 
11A of the Act and vacated the remaining demand of Rs 16,35,012/-. The 
adjudicating authority further ordered recovery of Interest on the demand confirmed 
and imposed penalty of Rs. 6,31,968/-.However, the appellant has contested the 
decision of the adjudicating authority in the instant appeal. 

9. In this regard, I find that prima facie the appellant in their grounds of appeals 
has agreed with the provisions laid down in Section 4(1) of the Act read with proviso 
to Rule 8 and 9 of Valuation Rules and had been submitting CAS 4 certificates. But, 
the appellant has been contending for the period under dispute taking the cover of the 
provisions of Rule 5 of the Rules which states that the duty is payable on the rate and 
value at the time of removal of the goods. The appellant started paying duty on the 
new rates from the date of final determination or finalizing of the accounts and records 
during July to September each year. As the rates were finally determined post April 

~ each year, it was difficult to pay the duty on any rate during April till the date of 
~ determination except to consider the rate decided in the previous year. I find that the 
ft ~ plea of the appellant is not tenable and in order to understand the issue better, the 

provisions of Rule 8 and 9 of the Valuation Rules are reproduced below: 
(t,;' ~,. 
~ -o 
~ '4- - c:__r.;;_: 
'~ "Rule 8. Where the excisable goods are not sold by the assessee but are used 

for consumption by him or on his behalf in the production or manufacture of 
other articles, the value shall be one hundred and ten per cent of the cost of 
production or manufacture of such goods. 
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Rule 9. When the assessee so arranges that the excisable goods are not sold 
by an assessee except to or through a person who is related in the manner 
specified in either of sub-clauses (ii) , (iii) or (iv) of clause (b) of sub-section (3) 
of section 4 of the Act, the value of the goods shall be the normal transaction 
value at which these are sold by the related person at the time of removal, to 
buyers (not being related person); or where such goods are not sold to such 
buyers, to buyers (being related person), who sells such goods in retail 

Provided that in a case where the related person does not sell the goods but 
uses or consumes such goods in the production or manufacture of articles, the 
value shall be determined in the manner specified in rule 8." 

From the perusal of above cited provisions I observe that Rule 8 does not 
define a specific time period for finalization of cost, it simply says that goods cleared 
by an assessee for captive consumption attracts duty at 110%, had for any reason the 
Cost of Production not available with the appellant at the time of clearance of goods, 
does not make that good less of a value or short of the duty. Further, provisions of 
Rule 5 of Rules read as under: 

RULE 5. Date for determination of duty and tariff valuation. - The rate of 
duty or tariff value applicable to any excisable goods shall be the rate or value 
in force on the date when such goods are removed from a factory or a 
warehouse, as the case may be. 

Explanation. - If any excisable goods are used within the factory, the date of 
removal of such goods shall mean the date on which the goods are issued for 
such use. 

Even the provisions of Rule 5 of the Rules nowhere stipulate that till the CAS 4 
is finalised duty has to be paid on the previous rates. Moreover, it is a matter of 
analysis that while working out the costing of product under the Valuation Rules, costs 
of all the inputs/other expenses incurred during the previous year is taken into 
account for determining/finalization of the costing of the product for the previous year. 
Accordingly, once the costing is finally worked out it applies to all the clearances 
made till the next costing under CAS 4 is finalised and differential duty, if any, accrues 
is paid by the assessee. Therefore, duty is accordingly liable to be paid on all such 
clearances. The adjudicating authority has correctly confirmed the demand of the 
appellant and I do not find any infirmity in the same. 

10. I further observe that to check out such ambiguities, the Central Government 
has introduced special provision by way of introduction of Provisional Assessment of 
the goods under Rule 7 of the Rules. Had the Cost of Production was not available at 
the time of clearance then the appellant could have opted for Provisional Assessment 
or paid differential duty on his own after finalization of the same. I do not find any 
merit in the plea made by the appellant. 
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11. Moreover, the Central Board of Excise & Customs vide Instructions No. 
206/01/2017·CX 6 dated 16.02.2017 has emphasized that CAS 4 certificate of the 
Financial Year ending on 31 st March shall be issued by 31 st December of the next 
financial year so that the assessing officer shall thereafter finalize the provisional 
assessment expeditiously. This makes the position amply clear that the differential 
duty has to be paid on all such clearances after the costs are finally determined and 
CAS 4 certificate is issued. As such, finding no infirmity in the impugned order I 
uphold the same and the appeal filed by the appellant is liable to be set aside. 

12. As regard plea taken by the appellant regarding imposition of penalty under 
Rule 25, I find that in the case of Goodyear India Ltd. Vs Commissioner Of Central 
Excise, New Delhi - 2002 (149) E.L.T. 618 (Tri. - Del.), Hon'ble CEGAT, Northern 
Bench, New Delhi is squarely applicable to the current case wherein the Hon'ble 
tribunal has held that penalty is indeed imposable on appellant, if they have not acted 
in a bona fide manner. In the instant case, I find that the appellant was fully aware 
that the cost of production has not been finalized and they are not properly paying 
duty by assessing the goods on the CAS-4 of previous year, still neither they opted for 
the Provisional Assessment nor they paid duty at their own. Hence this deliberate act 
on the part of the appellant certainly warrants imposition of penalty. I find that the 
adjudicating authority has correctly imposed penalty on the appellant and I uphold the 
same. 

13. The impugned order so passed by the adjudicating authority is accordingly 
upheld and the appeal filed by the appellant is liable to be rejected. 

ORDER 

14. In view of the above, I reject the appeal filed by the Appellant and the 
impugned order is upheld. The appeal of the Appellant is dispose of accordingly. 

otr 'V{) Y/ 
Signed b/ u an Bala 
Date: 08-0(t)r~i?ribn1Balhp:37 
FOOMM1ssIORERq~PPEALS) 

REGD.A.D 

MIs Karamchand Appliances Pvt. Ltd., 
(Now S. C. Johnson Products Pvt. Ltd.) 
Unit No.1, Sai Road, Baddi, 
District Solan, Himachal Pradesh 
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Copy to :- 
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1. The Chief Commissioner (Cl), Central GST, Chandigarh. 
2. The Commissioner, CGST Commissionerate, Shimla. 
3. The Deputy/Assistant Commissioner, Central Goods & 

Baddi 
4. Guard file. 
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Services Tax Division, 
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Superintenden (Appeals) 


