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Office of the Commissioner(Appeals) 
~ 31l1JW ( 3l1fu;r ) 

Central Goods and Services Tax Comrnissionerate, 
Chandigarh 

~~~OO~3t1'3>'ttl~14, ~ 
Plot No.19, C.R Building, Sector-17C, Chandigarh 
~m.19, ~fhm:~~-17 ~, ~ 

~ ITelephone:OI72-2720240; ~/Fax:OI72-2720240; 

~-~IE-l11ail; commr-gstappcals-chdcWgov.in IWebsite:cgstappealschd.gov.in 

C No. APPL/COMMOST /47 /2020-GST-APPL-CHD Dated: If 1\'0 \:l/ 
29/09/2021 ~~~~ 

DIN-20210950AZ0000669E65 

ORDER-IN-APPEAL 

Order-In-Appeal No: CHD-EXCUS-001-APP- 65-66 -2021-22 Dated: 29/09/2021 

Appeal No. 142-143/ A/ST /CHD/19-20 

Name of the Appellant M/s City Advertisers, 186-88, 3rd floor, Sector 
17C, Chandigarh. 

Order-in-Original No. and date 20-21/DC/ST /GST -CH 0-1/20 19- 20 dated 
31.01.2020 

Amount of Duty involved Rs. 54,36,050/- along with interest. 

Amount of Penalty involved Rs. 54,36,050/- Under Section 78 of the 
Finance Act,1994. 

M/s City Advertisers, 186-88, 3rd floor, Sector 17C, Chandigarh (hereinafter 
referred to as the 'Appellant') has filed appeal against 0-1-0 No. 20-21/DC/ST/GST 
CHD-l/2019-20 Dated 31.01.2020 (hereinafter referred to as the 'impugned order') 
passed by the Deputy Commissioner, CGST Division I, Plot No 19, Sector 17-C, CGST 
Commissionerate, Chandigarh (hereinafter referred to as the 'Adjudicating Authority'). 

2. The appellant was issued a Show Cause Notice and Statement respectively for 
different time periods for demand of Service tax of Rs. 54,36,050/- along with interest 
under the proviso to sub Section (1) of Section 73 and 75 of the Finance Act 1994 
(hereinafter referred to as 'the Act') respectively by invoking extended period of 
limitations read with Section 174 of the CGST Act. Penal Action under Section 78 of the 
'Act' read with Section 174 of the CGST Act was also proposed. 

1 



File NO.APPL-COMMOST/47/2020-GST- APL-CHD 

2.1. Brief facts of the case are that the appellant was registered with the service 
tax department vide registration No AABFC7483NST001 for providing taxable Services of 
"Advertising Agency Services" and have not declared correct assessable value in their 
ST-3 returns submitted to the department. Thus they have evaded the payment of 
Service Tax of Rs. 54,36,050/- by suppressing the assessable value for the period FY 
2013-14 to FY 2016-17. 

2.2 That on the basis of third party data for the year 2014-15 a verification was 
carried out for difference in taxable receipts as shown in ST-3 returns, gross revenue 
receipts as declared in Balance sheet, Gross receipts as shown in TDS & Form 26AS.The 
appellant vide letter dated 28.08.2017, 11.09.2017 was requested to submit relevant 
documents for FY 2014-15. The appellant vide their office letter dated 18.09.2017 
submitted the relevant documents for FY 2014-15. During examination of the documents 
submitted by the appellant, it was observed that they have filed "NIL" ST-3 return for 
FY 2014-15 and claimed that the services provided by them fall under negative list under 
Section 66D of the Act as they are providing services of "Sale of space in print media". 

2.3 That During examination of the documents it was observed that their business 
model involves getting orders of advertisement in print media from various departments 
of State Governments among others and get the advertisement published in various 
newspapers like The Tribune, Navbharat Times and The Times of India etc. As per oral 
submissions of the appellant, they get an order from a Government department for 
advertisement at a specified rate and this specified rate is negotiated before hand with 
the media houses i.e newspaper agencies and that the media houses charge same 
specified rate in their invoices to the appellant towards publishing that particular 
advertisement for that particular department. It was noticed during examination of the 
invoices issued by the media houses i.e newspaper agencies that they offer a fixed 
discount of 15% on that specified rate and term it as trade discount. This is a trade 
practice followed in the advertisement sector wherein a trade discount @15% is offered 
and the media houses terms it as commission. The Appellant was asked vide letter dated 
30.10.2018 to discharge the service tax liability on the 15% amount of Gross receipts 
considering it as commission. The Appellant vide their letter dated 09.02.2018 denied 
that they are providing taxable services and contended that they are not getting 
commission from media houses but it is trade discount offered by media houses and that 
they are providing sale of space in print media services which are not taxable and falls 
under negative list under Section 66D of the Act. 

3. The adjudicating authority vide impugned order confirmed the demand of Rs. 
54,36,050/- along with interest under Section 73 & 75 of the 'Act' respectively read with 
Section 174 of the CGST Act. Penalty of Rs. 54,36,050/- under Section 78 of the Act 
read with Section 174 of the CGST Act was also imposed. 

4. Being aggrieved by the findings of the adjudicating authority, the appellant have 
filed the instant appeal on the grounds inter-alia given as under:- 

4.1 That the findings in para 4.2.1 of the impugned order are merely copies of 
allegation made in para of 9 of Show Cause Notice. No findings given as to why appellant 
are agents of media houses and why trade discount paid to them is commission. The 
issue to be decided is whether trade discount received by the appellant is to be treated 
as commission and is taxable under Business Auxiliary Service. The adjudicating 
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authority instead of giving any speaking order on this point simply chose to repeat the 
allegation in verbatim in her order in para 4.2.1 of the impugned order. Thus no findings 
whatsoever are given on this issue in relation to our contentions. The Order reflects a 
premeditated decision by the adjudicating authority. The authority has not cared to 
discuss the Rules of the Indian Newspaper Society. The Rules of INS stipulate that media 
houses as member of society are bound to raise bills for their services to the advertising 
agencies within a specific time limit. In turn the advertising agencies are bound to make 
payment of bills within 60 days of month of raising the bills. Similarly, the media houses 
are required to give 15% trade discount to member advertising agencies in lieu of 
assured bill payments within credit period. This discount is given universally. Therefore 
there is no relationship of the appellant as an agent of the media. Even, accepting that 
accredited media houses and advertising agencies do observe rules and regulations of 
INS, it does not alter their relationship from principal to principal basis to a principal to 
agent equation. The advertisement agency (the appellant) has no contractual obligation 
to provide or promote business of publishing houses. The trade discount is paid to the 
appellant by the media houses as payment of bills is assured to them in a fixed time 
frame. The dealing of appellant with the customers as well as media houses is on 
principal to principal basis. The appellant have not acted as agent of media. The essence 
of service provided or intended to be provided concerns business promotion of principal. 
In the instant case, the appellant have no obligation to promote business either of the 
advertisers or the print media .The appellant are neither acting on behalf of the 
publishing houses nor on account of advertisers. Their dealing with their customers as 
well as with the publishing houses is on principal to principal basis. Merely because both 
media houses as well as advertisement agencies are members of Indian Newspaper 
Society, it does not make the later as an agent of media houses nor discount paid to 
them as commission. The income tax authorities also do not regard trade discount 
received by the appellant for sale of space for advertisements as Commission from 
publishing houses. Under section 194H of Income Tax Act, it is incumbent upon the 
person making payment of commission to a payee to deduct tax at source. We had 
submitted before adjudicating authority, copies of form 26AS of the appellant firm for 
the year 2013-14 to 2017-18, which shows that no tax was deducted at source in 
respect of trade discount allowed to the appellant by the media. 

4.2. That the findings of the adjudicating authority are based on the statutory 
provisions which ceased to exist prior to 01.07.2006, hence, the judgments relied upon 
and Circular dated 31-10-1996 in O.I.O are not valid. In the Finance Act 199'6 under 
Section 65, the Advertisement Service was made taxable by inserting following clause in 
definition of service "advertising agency" means any commercial concern engaged in 
providing any service connected with the making, preparation, display or exhibition of 
advertisement and includes an advertising consultant; (inserted vide Finance Act, 1997) 
and the Taxable service was defined as service "(d) to a client, by an advertising agency, 
in relation to advertisements in any manner ... ". Changes made in the year 2006 in 
Finance Act, 2006 Taxable service was defined as "Section 65 (105)(zzzm) to any 
person, by any other person, in relation to sale of space or time for advertisement, in 
any manner; but does not include sale of space for advertisement in print media and 
sale of time slots by a broadcasting agency or organization. After the introduction of 
negative list of services under section 66D of Finance Act, 2012 with effect from 01-07- 
2012, selling of space for advertisements in print media has again remained non 
taxable. Subsequent clarification issued by Government on budget 2014-15 vide D.O. 
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Letter F. No. 334/15/2014-TRU, dated 10-7-2014 also clearly says that selling of space 
in print media is not taxable to service tax. 

4.3 That reliance is placed by adjudicating authority on judgements is mis-placed. 
The adjudicating authority has relied upon CESTAT Order dated 19.08.2019 in the case 
of Mudra Communications Pvt. Ltd to confirm liability against the appellant. But the case 
of Mudra Communication Pvt. Ltd. related to tax liability of the appellant under statutory 
provisions which were applicable prior to the year 2006, when there was no exception 
and exemption for payment of service tax on advertisement in print media. The other 
case law relied upon by the adjudicating authority is that of Adwise Advertising Pvt. Ltd. 
- 2001 (131)ELT529(Mad.) which had categorically held that the amount which the 
advertising agency receives from the client was chargeable to service tax, this included 
any commission/discount received from the advertising media. But in that case the issue 
before the Hon 'ble High Court was whether Letter No. 341/43/96-TRU, dated 31-10- 
1996, issued by the Central Board of Customs and Excise, New Delhi, was contradictory 
to Section 67(d) of Finance Act, 1994. As such, the judgment cited by adjudicating 
authority does not apply to the facts of the present case. 

4.4 That the adjudicating authority has also relied upon Circular No. 341/43/96-TRU 
dated 31-10-1996 which was issued when advertisement service was brought in tax net. 
At that time taxable service was defined as service "to a client, by an advertising 
agency, in relation to advertisements in any manner". But by Finance Act, 2006 taxable 
service was amended so as to read as service "to any person, by any other person, in 
relation to sale of space or time for advertisement, in any manner; but does not include 
sale of space for advertisement in print media and sale of time slots by a broadcasting 
agency or organization". As mentioned above the statutory definition of this service had 
undergone a fundamental change effected by Finance Act, 2006 by which the sale of 
space for advertisement in print media was specifically excluded from the service tax 
net. Therefore, the reliance of adjudicating authority on a circular which had become 
outdated archaic vis-a vis statutory provisions does not lend support to the case of the 
revenue. The relied upon Circular was superseded by CBEC Circular No. 96/7/2007-S.T., 
dated 23-8-2007. 

4.5 That in para 4.25 of the 0.1.0 the adjudicating authority has cited the CBEC 
Circular No.96/7/2007-ST dated 23-8-2007 to aver that the party is liable to pay service 
tax under BAS. From the above clarification of the Board, it is apparent that the persons/ 
agencies who engage merely in canvassing advertisement for publishing on a 
commission basis will be considered to have rendered Business Auxiliary Service to their 
clients and would be liable to pay service tax. However, nowhere in the Show Cause 
Notice it has been alleged that party was canvassing advertisement on commission 
basis. Since, the order of the adjudicating authority has travelled beyond the facts 
mentioned in the show cause notice, it has become legally untenable as held in several 
rulings of Courts/Tribunal and may please be quashed. Some of the relied upon cases 
are as below:- 
1. Commissioner of Customs, Mumbai Vs Toyo Engineering Ltd.-2006(201) E.L.T. 
513(S.C.). 
2. Commissioner Vs Transpek Industries Ltd. - 2002 (140) E.L.T. A97 (S.C). 
3. Pr.CCE Nagpur Vs. Fabri Max Engineering Pvt. Ltd.- 2018(359) E.L.T. 43(BOM). 
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4.6 That submissions on limitation are not even considered by the adjudicating 
authority. The adjudicating authority concealed the fact that party had submitted copies 
of ST3 returns with their reply to show cause notice and in those returns exemption in 
respect of trade discounts was specifically claimed under Section 66D(g). In para 5.1 of 
0.1.0 the adjudicating authority observed that "the Appellant had failed to assess and 
discharge the due service tax liability and mis-declared his consideration/commission 
income in the service tax returns. The appellant had misguided the department by not 
showing the true payment particulars whereas all the above facts came to the knowledge 
of the department only during the investigation conducted by the department. The 
contravention of statutory provisions of the service tax law is clearly evident on the part 
of the appellant, therefore, interest under Section 75 of the Act and the provisions of 
penal action under section 78 of the Act have been correctly invoked in this case. 

4.7 That the service under consideration is between appellant and his client. But tax 
is demanded on (trade discount) transaction between appellant and print media. The 
three ingredients of Service tax are Service provider, Service Receiver and the Service 
itself. Service tax is payable by the Service provider on the Service it renders to the 
service receiver. In the present case, the department is seeking to levy tax on the 
consideration between the print media and the appellant. This consideration is the 'trade 
discount' given by the print media to the appellant. This means that the media must 
have rendered some service to the appellant. If that be so, the tax is liable to be paid by 
the print media. Therefore the SCN is based on assumptions and presumptions and is 
totally flawed and illegal. The appellant have not rendered any service to the print 
media. It is the other way round. Further if department's view that appellant provide 
Business Auxiliary Service to the client is correct, then it should charge tax on the entire 
consideration between appellant and client. But this has not been done. Clearly, 
therefore, the SCN is unsustainable on this ground alone and needs to be quashed 
straightaway. Reliance is placed on the decision in EURO RSCG ADVERTISING LTD. Vs. 
CCE, Banglore-2007 (7) S.T.R. 277 (Tri. - Bang.). In fact the lower authority in the 0.1.0 
dated 27.2.2005 has observed "there is no dispute that the cash discount and incentives 
are not received by the assessee in relation to the service provided by them to their 
clients. In view of the above findings, the impugned Order-in-Appeal confirming the 
0.1.0 does not have merit. We set aside the impugned order and allow the appeal with 
consequential relief." The above decision of the Tribunal is followed in number of cases 
by the appellate authorities. As per order of Hon'ble Pb & Hry High Court in the case of 
Reliant Advertising, the activity of selling space for publishing advertisement is 
specifically classified under service of advertising agency. The selling of space cannot be 
classified under BAS. In the case of CCE, Chandigarh Vs. Reliant Advertising - 2013(31) 
S.T.R. 166 (TRI-DEL), the Hon'ble Tribunal has categorically held that any service 
provided to any person by any other person in relation to sale of space or time for 
advertisement [as defined in explanation (1) to clause (zzzm)], would constitute the 
taxable service under advertising agency. It has been clearly interpreted by the High 
Court that that the activity of selling of space is covered in the definition of advertising 
and no other hyper technical definition should be adopted to cover canvassing etc as a 
taxable activity within the definition. Unfortunately the adjudicating authority did not 
appreciate the decision of the High Court. The above noted order of the Tribunal has 
been upheld by the Hon'ble Pb & Hry High Court in the case titled as Reliant Advt Vs CCE 
Chd-2016(41) S.T.R. 165. The rulings of jurisdictional High Court are binding on revenue 
authorities working under the jurisdiction of the Court. The judgment of Hon'ble Pb & Hry 
High Court in the case of Reliant Advertising cited above is required to be followed by the 
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subordinate Courts and revenue authorities coming under the jurisdiction of the Hon'ble 
Court. The selling of space in print media has been held to be non taxable by the Hon'ble 
Tribunal in several cases. Reliance is placed on the case of P.G.Gautam & Co. Vs. 
Commissioner S.T Ahmedabad - 2011(24)S.T.R. 447(Tri- Ahmd), Kerala Publicity Bureau 
Vs. CCE - 2008(9)S.T.R. 101(Tri- Bang.) 

4.8 That when a service is covered specifically under one heading, the same cannot 
be taxed under some other heading with a generic description. It is well settled that 
once there is a specific heading for a service in the tax code, the same cannot be taken 
out of that specific entry and taxed under any other head. In this regard, case laws of 
Baidynath Ayurved Bhavan Pvt. Ltd. Vs. Commissioner - 1999(110)E.L.T.363(S.C.), 
Hindustan lever Ltd. Vs. CCE 1996(84) E.L.T.A 162, Trimurti Weldmesh Pvt. Ltd. Vs. 
CCE- 1993(64)E.L.T.419(Tri) may please be considered. The service which is held non 
taxable under one category of service cannot be subjected to tax under other category. 
The appellant also refers to the case of Dr. Lal Path Lab. Vs. CCE Ludhiana - 2006 S.T.R. 
(4) 527(TRI-DEL) in support of their case. The issue under dispute in the cited case law 
was whether collection of pathological samples was covered under Technical testing and 
analysis service or Business Auxiliary Service. The above-cited order of the Tribunal was 
also upheld by the Hon'ble Pb & Hry High Court, Chandigarh. 

4.9 That computation of demand was required to be made by treating the trade 
discount received as cum taxable value. The revised calculation of tax on discounts by 
treating the same as cum tax value Year Gross taxable value calculated @15% of 
receipts shown in balance sheets Short payment tax comes to Rs 41,22,293/- for the 
period 2013-14 to Sep'2016 and Rs 6,21,039/- for the period Oct 16 to June 17. 

4.10 That the Show Cause Notice deserves to be vacated as it is incompetent, without 
jurisdiction and beyond the statutory time limit prescribed by the Finance Act, 1994. 
Proviso to Section73(1) of Finance Act, 1994 is applicable if Service Tax has not been 
levied, not paid by reason of fraud, collusion or any wilful mis-statement or suppression 
of facts. In the present case, the Show Cause Notice was issued on 24.10.2018 for the 
demand pertaining to the period beyond normal period i.e. for the period 2013-14 and 
2016-17. The fact of the appellant receiving trade discount from the print media for 
selling of space for advertisement and claiming such discounts as non taxable was 
specifically mentioned in their ST-3 returns. In view of this factual position, the 
allegation of mis-declaration of facts against Appellant has no legitimacy and invocation 
of extended period for demanding service tax and imposing penalty under section 78 of 
the Act is bereft of any valid ground. For invoking extended period of limitation under 
section 73(1) proviso of the Finance Act, 1994, 'wilful suppression' is the necessary 
ingredient. In this regard, the appellant submits that the department was very much in 
the knowledge of the fact that appellant was not paying tax on space selling w.e.f. 
01.07.2012 as that activity was specifically included in negative list of services. 
5. Personal hearing in the case was held on 17.06.2021 through video conferencing. 
Sh. Ajay kumar Jain, Consultant and authorized representative of the appellant attended 
the hearing and reiterated the submissions already made in the 'Grounds of Appeal' 
dated 01.06.2020 and submitted additional submissions dated 16.06.2021 and 
requested to decide the case in the light of these submissions. The additional 
submissions are as under:- 
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5.1. That without prejudice to submission that activities undertaken by appellant fall 
under negative list of services vide section 66D (g) of Finance Act, 1994. The appellant 
outrightly purchased and sold the space for advertisement in print media. The appellant 
were not selling the space on behalf of newspaper but selling space on their own behalf. 
The appellant being accredited member of Indian Newspaper Society was allowed trade 
discount @ 15% by the print media / newspaper 

5.2 That the adjudicating authority incorrectly held taxability of trade discount by 
considering the services rendered by appellant as "Business Auxiliary Service". The said 
findings of adjudicating authority are beyond the scope of provisions of the Act and bad 
in law. The adjudicating authority incorrectly and arbitrarily held trade discount allowed 
are commission. The appellant neither received any commission nor any Form 26AS 
under section 194H of Income Tax Act issued to them by the print medial newspaper. 
We are not receiving any commission from news agencies rather we are merely engaged 
in purchase and sale of advertisements. 

5.3 That discount received and discount allowed are totally different and it cannot be 
interpreted that discount allowed is equivalent to passing of discount received. Further it 
may happen at certain times that assessee gets discount of 15% and assessee allows 
discount to its client which may be more then 15% and hence it cannot be termed as 
that assessee passes on the discount received. Further the contention of the department 
that the income of the assessee is at a flat rate of 15% on the total purchase does not 
stand valid. This fact can be verified from the various print media/publishing houses. We 
are engaged in sale and purchase of advertisement space, the difference, in simple 
terms be called as "profit" and service tax cannot be demanded by applying flat rate of 
15% offered by the newspaper agencies on the amount paid to the newspaper agencies 
by the assessee as substantial part of discount has been passed to customers in view of 
competition in market. 

5.4 That the D.C has contended that the Advertising Services fall in the category of 
BAS on the ground that the appellant is merely engaged into canvassing advertisement 
for publishing on a commission basis. But this is not the case as appellant is dealing into 
the trading of space where he procures the order from the client and passes on that 
order to the print media/publishing house. The appellant in no manner can be covered 
under the BAS as the business of the appellant is trading of space where it buys the 
space by investing money from its own pocket and sells it further within the margin of 
the trade discount it gets from the print media/publishing house. Hence the appellant 
falls under the category Advertising Services. The contention of the department that 
appellant earns commission at the rate of flat 15% on the amount being paid to the Print 
Media/Publishing House is totally wrong against the factual position. Reliance is placed 
on the following judgments:- Euro Rsg Advertising Ltd. Vs CCST Bangalore (2007- TMI - 
1721, CESTAT Bangalore), Bpi Ltd. Vs CCE, CESTAT Bangalore, Grey Worldwide Pvt. Ltd 
Vs Commissioner(S.T). [2015] 37 STR 597 (tri-Mumbai), CST Chennai Vs. Fifth Estate 
Communication (P) Limited -CESTAT Chennai. 

5.5 That discount has been received from print media on MRP and no service has 
been provided by appellant to print media & therefore question of service tax on 
discount on MRP is not liable to service tax. It is important to mention that for service 
tax, appellant must be service provider from whom he receive consideration for 
providing services & in the instant case no consideration has been received by 
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appellant from print media & therefore discount on MRP cannot take character of 
consideration of services provided to print media. 

5.6 That the demand of service tax has been worked out based upon "sale shown in 
the balance sheet and by adding therein 15% discount given by print media. Tax on 
volume / turnover discount i.e. incentive allowed by print media also demanded. The 
value of taxable service has been incorrectly determined. 

5.7 That adjudicating authority erred in demanding service tax by invoking extended 
period of limitation as there were neither any willful mis-statement, suppression nor 
concealment of facts etc. with an intent to evade service tax. The amount received in 
respect of impugned activities duly recorded in statutory records. Reliance is placed on 
the case of Cosmic Dye Chemical Vs. CCE,Bombay 1995 (75) ELT 721 (SC). 

5.8 That the adjudicating authority incorrectly and arbitrarily imposed penalty as there 
were neither any mens-rea nor any mala-fide to evade tax, all the transactions are duly 
recorded in statutory records. Reliance is placed on the case of Raja Forging & Gears Ltd. 
Vs. CCE 2014 (301) ELT A69 (SC)/2009 (233) ELT 404 (T), CCE Vs. Delphi Automotive 
Systems Ltd. 2013 (292) ELT 189 (Ail), M & M Ltd. Vs. Dir.of Std of Weights & Measures 
2011 (272) ELl' 488 (Ker) and A.G Shibu & others Vs. CCE Cochin, 2008 (10) STR 317. 

6. I have carefully gone through the facts of the case, impugned order, appeal filed 
by the appellant as well as the submissions made by them at the time of personal 
hearing and subsequently. The main issues to be decided by me are that:- 

a) Whether the discounts @15% given by the media to the appellant are to be 
considered as commission and whether such commission is liable for payment of service 
tax? 

b) Whether the penalty under Section 78 of the Act is imposable or not? 

6.1 I find that Adjudicating Authority has confirmed the demand for recovery of 
service tax of Rs. 54,36,050/- under Section 73 of the 'Act' along with interest under 
Section 75 of the 'Act' and also imposed penalty of Rs. 54,36,050/- under Section 78 of 
the Act by holding that the trade discount amounts received by the them are actually 
commission and chargeable to Service Tax under "Business Auxiliary Services". 

6.2 I find that the appellant is accredited with Indian Newspaper Society (INS).The 
Rules & Regulations of Indian Newspaper Society governing accreditation are applicable 
to the members of the Society. I have gone through various Rules of the INS and 
observe that Rule 15 of the Rules & Regulations of INS stipulates the time limit for 
member publications to raise the bill on advertising agency for the advertisement which 
appeared in print media; Rule 13 stipulates that advertisement agency will be allowed 60 
days for making payment of bill from end of month in which the advertisement is 
published; Rule 14 makes it obligatory on the part of advertising agency to pay their bills 
to the publication houses within the said period of 60 days; Rule 18 provides that 
accredited advertising agencies will be entitled to receive 15% trade discount from 
member publications. From the plain reading of these rules of INS, I find that the so 
called amounts(trade discount) received by the appellant from the print media are on 
account of their accreditation as well as making payment within agreed time period and 
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also for following certain Rules and Regulations as applicable to INS accredited agencies. 
These amounts are being paid for timely payment of bills in a fixed time frame and these 
amounts are fixed quantatively i.e 15%. As such from the rules and regulations of the 
INS and the manner in which these amounts are paid to the members, I find that these 
are trade discounts and not commission. 

6.3 The definition of "Commission Agent" as per Section 65(19) of the Act under 
'Business Auxiliary Services' reads as under:- 

(a) commission a en " means any person who acts on behalf of another person and causes 
sale or purchase of goods, or provision or receipt of services, for a consideration, and includes any 
person who, while acting on behalf of another person :- 

(i) deals with goods or services or documents of title to such goods or services; or 
(ii) collects payment of sale price of such goods or services; or 
(iii) guarantees for collection or payment for such goods or services; or 
(iv) undertakes any activities relating to such sale or purchase of such goods or services; 

As per the above definition and the facts of the case and information brought 
before me during the appeal proceedings, I find that the appellant is not doing anything 
as narrated above so as to conclude that the amount received from the print media was 
actually commission. Further, I find that there is no agreement or contract between the 
advertising agency and the media for promotion of the media's business. Whatever 
business is being transacted is as per INS guidelines. In absence of such a contractual 
obligation, it is difficult to accept the contention that incentive received by the appellant 
is actually commission and chargeable to service tax under Business Auxiliary Services. 
As such I find no service tax is payable on the amounts received from the print media. 

6.4. Further, the activity in question undertaken by the appellant is booking of space 
in print media. The selling of space for advertisement in print media was not taxable 
during the period prior to 01.07.2012 and was also not taxable in the new Service tax 
era based on negative list of services from 01.07.2012 onwards. Therefore, I observe 
that as the basic service is exempted from payment of Service tax then anything 
received on account of that exempted service will also not be taxable. 

6.5 Further, I find that as per Income Tax Act, Commission/Brokerage if earned will be 
subject to TDS under section 194H of Income Tax Act. However, I observe from the Form 
26 AS supplied by the appellant that no TDS has been deducted under Section 194 H of 
the Income Tax Act by any media house. Thus I hold that the amount received from print 
media was on account of trade discount/incentives and not commission and the same is 
not chargeable to Service Tax. 

6.6 Further I find that the issue stand settled in light of the Hon 'ble Tribunal's 
judgment in the case of M/s Grey worldwide (I) Pvt. Ltd Vs Commissioner of Service Tax, 
Mumbai in Final Order Nos. A/1337-1338/2014-WZB/C-I(CSTB), dated 30-7-2014 in 
appeal nos. ST/300 & 325/2009-Mum as reported 2015(37) S.T.R. 597(Tri- Mumbai).The 
relevant para 4.1 & 4.2 of the said judgment is reproduced below:- 

"4.1 From the nature of the transactions undertaken in the present case, it is seen that the 
appellant is rendering advertising agency services to various clients who are the advertisers. 
On behalf of these advertisers, the appellant has placed advertisements in the print/electronic 
media. The choice of the print/electronic media is with the advertiser and not with the 
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advertising agency, who merely co-ordinates between the media and the advertiser. On the 
agency commission received, they have discharged Service Tax liability. Similarly, the 
electronic media also discharges Service Tax liability on the consideration received for 
broadcasting which includes incentives, if any, to be paid. Thereafter, at the end of the year, 
depending upon the volume of business given by the advertising agency, the media gives 
certain incentives by way of volume discounts/rate difference. There is no agreement or 
understanding or any contract between the advertising agency and the media for promotion 
of the media's business activities. There is also no obligation on the part of the media to give 
these incentives. These payments are made only as a qratuitous payments for the 
advertisements placed on the media. There is no contractual obligation between the 
advertising agency and the media for provision of any services. In the absence of such a 
contractual obligation, it is difficult to accept the Revenue's contention that on the incentives 
received, the appellant is liable to Service Tax under BAS. This was the view taken by this 
Tribunal consistently in a series of decisions starting from Euro RSCG Advertising Ltd. (cited 
supra). In the said case, the Tribunal observed that; 

"In the present case, a person or an organization who wants to advertise their product 
approaches an advertising agency. Therefore, such a person/organization who wants to avail 
the services of advertising agency becomes the client of the advertising agency. The 
advertisement can be done in various ways either through Print Media or through Radio or 
Television, etc. in order to fulfill the requirements of his client the advertising agency which is 
the service provider gets in touch with the appropriate media. In other words as far as the 
advertising agency is concerned, its client is not the media. In order to provide advertising 
services the advertising agency charges certain amounts from the clients. Such amounts are 
liable to Service Tax. With regard to the relationship between the advertising agency and the 
media, the advertising agency has to pay amount to the media and not the other way. To put 
it differently, the media such as broadcasting agency charges the advertising agency for 
insertion of the advertisement either in Print Media or in Television. In the present case, the 
media gives a discount of 15% to the advertising agency. If the Tariff rate is Rs. 100/-, it is 
sufficient the advertising agency pay the media Rs. 85/- along with Service Tax. The Service 
Tax component received from the advertising agency in turn is remitted to the exchequer by 
the media agency. The appellant have demonstrated that they have not received any amount 
from the media. They got only a discount from them. Perhaps the word "commission" is 
misleading. There is actually no evidence that the said amount has been received by the 
appellant from the media. In any case, any amount received by the service provider from his 
client only is liable to Service Tax and not amounts received from others. The adjudicating 
authority has neither considered the factual position nor the legality of the entire issue. The 
impugned order 12/2005, dated 27-4-2005 has no merits. Since there is no Service Tax 
liability, there is no question of imposing penalty and demanding interest. Hence we set aside 
the same and allow the appeal with consequential relief. " 

4.2 The same view was reiterated by the Tribunal in the case of P. Gautam & Co. (cited 
supra). In the said case the Tribunal observed that :- 

"It is seen and as correctly pointed out by the learned counsel that the Coordinate Bench of 
the Tribunal in the three cases as cited herein above, have held that the discounts/incentives 
received by the assessee from the print media will not be liable for Service Tax under the 
category of advertising agency services. If that be so, the said discounts/incentives itself 
cannot be considered for the purpose of taxability under the head business auxiliary services 
as the amounts which are received are in respect of the services provided under the category 
of advertising agency services and the amount are discounts and incentives and not as 
charges for services". 

Again in the case of Tradex Polymers Pvt. Ltd. these views were reiterated. 
Therefore, it can be seen that the Tribunal has been consistently taking the stand that 
incentives received by an advertising agency from the media without any contractual 
obligation to render any service cannot be levied to Service Tax under the category of BAS. 
Following the ratio laid down in these decisions, in the present case also, we hold that the 
demands on the amounts received from the media cannot be levied to Service Tax under BAS. 
As regards the amounts of write backs, these are amounts which the appellant owed to the 
various print/electronic media which are yet to be claimed by the media. After showing these 
amounts as amounts payable for some time, the amount has been written back as per the 
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I 
provisions of accounting standards. These amounts are in any case payable to the media as 
and when the claim is lodged and therefore, this amount cannot be construed as 
consideration received towards services rendered. Therefore, the confirmation of Service Tax 
demand on these amounts, i.e. volume discounts, rate difference and amounts written back 
cannot be sustained in law and accordingly, we set aside the same". 

Accordingly, in view of the above I find that no service tax is demandable from the 
appellant. 

6.7 On the basis of above discussions I find that the demand of Service tax is not 
sustainable. Since the demand of Service tax is not sustainable, I am not discussing the 
benefit of cum tax value and imposition of penalty under Section 78 of the Act on merits. 

7. In view of the above, I set aside the impugned order. The appeal is disposed of, 
accordingly. 
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